Atolls Submerging due to Sea Level Rise:
 A Mandate for the Atoll Institute
By Robert W.G. Grosz, Esq.
December 25th, 2006

Copyright © 2006 by Robert W.G. Grosz, all rights reserved.
Atolls Submerging due to Sea Level Rise:
A Mandate for the Atoll Institute

By Robert W.G. Grosz, Esq.

Copyright © 2006 by Robert W.G. Grosz, all rights reserved.
TABLE OF CONTENTS
I
The atolls are submerging due to sea level rise.
1

II
How are atolls formed and where they are found.
5
III
The basic science of sea level rise.
7
IV
The impacts of climate change and sea level rise on atolls.
9
V
The five most affected “atoll nations.” .
11


1.  Republic of Maldives
11


2.  Tuvalu
11


3.  Republic of Kiribati
11


4.  Tokelau Islands
12


5.  Republic of the Marshall Islands
12
VI
International organizations and conferences.
12
· World Meteorological Organization (WMO)
13
· United Nations Environment Programme (UNEP)
13
· Intergovernmental Panel on Climate Change (IPCC)
13
· American Geophysical Union (AGU)
13
· United Nations Environment Programme (UNEP)
13
· Small Island Developing States (SIDS)
14
· Alliance of Small Island States (AOSIS)
14
· Barbados Programme of Action (BPOA)
14
· Mauritius Strategy (MS)
15

VII
Pacific regional organizations.
16
· Secretariat of the Pacific Community (SPC)
16


· Pacific Islands Forum (PIF)
16
· South Pacific Regional Environmental Programme (SPREP)
17
· Pacific Islands Applied Geoscience Commission (SOPAC)
17
· Forum Fisheries Agency (FFA)
18
VIII
Pacific treaties, conventions and ocean policies.
18
· Apia Convention 
18
· Noumea Convention
19
· South Pacific Nuclear Free Zone Treaty (SPNFZ)
19
· Waigani Convention
19
· Wellington Driftnet Convention (WDC)
20
· Honolulu Convention
20
· Pacific Islands Regional Ocean Policy (PIROP)
21
IX
International treaties, conventions and declarations.
22
· U.N. Convention on the Law of the Sea (UNCLOS) (1982)
22
· Environmental protection
22

· International boundary delimitation
23

· Reefs
23
· Straight archipelagic baselines
23
· General boundary policy issues
24
· Kiribati’s Declaration regarding Article 47
25

· Kiribati’s boundaries issues with the United States
26
· Baker and Howland atolls
27
· Palmyra atoll
27
· Jarvis atoll
27
· Deep seabed ownership and mining
28
· Straddling and Migratory Fish Stocks Agreement (1995)
30
· Convention on the Non-navigational Uses of Int’l Watercourses (1997)
30
· U.N. Framework Convention on Climate Change (UNFCCC) (1992)
31
· Kiribati’s Declaration regarding State responsibility (1992)
31

· Kyoto Protocol (1995)
32
· Vienna Convention on the Law of Treaties (1980)
32
· Stockholm Declaration on the Human Environment (1972)
32
· Rio Declaration on Environment and Development (1992)
33
· Draft Declaration of Principles on Human Rights and the Environment (1994)
33
· Universal Declaration of Human Rights (1948)
34
· International Covenant on Civil and Political Rights (1976)
34
X
Customary international law principles.
35
· “Jus gentium”
35
· “Jus cogens”
36
· “Obligatio erga omnes”
36
· “Actio popularis”
36 
· “Opinio juris”
37
· “Sic utere tuo ut alienum non laedas”
37
· Polluter pays principle
37
· Preventive action vs. precautionary principle
38
· Evolution of customary international law
38

· Genocide
39
· Ethnocide (cultural genocide)
39

· Ecocide
40
XI
International arbitrations and ICJ decisions.
45
· Trail Smelter Arbitration (United States & Canada) 1937
45
· Corfu Channel Case (United Kingdom & Albania) (ICJ) 1948
45
· Lac Lanoux Arbitration (France & Spain) 1957
45
· Barcelona Traction Case (Belgium & Spain) (ICJ) 1970
46
· Case Concerning … Nauru (Nauru v. Australia) (ICJ) 1994
46
· Nuclear Tests Cases (New Zealand, Australia & France) (ICJ) 1973/95
48
· Gabcíkovo-Nagymaros Project Case (Hungary & Slovakia) (ICJ) 1997 
49
XII
Possible forums for and causes of actions.
50
· United Nations (U.N.)
50
· U.N. Secretary-General and Secretariat
50
· U.N. General Assembly (GA)
50
· U.N. Security Council (SC)
51
· U.N. Economic and Social Council (ECOSOC)
51
· U.N. International Court of Justice (ICJ)
51
· U.N. Trusteeship Council (TC)
52
· United Nations Convention on the Law of the Sea (UNCLOS)
53
· International Tribunal for the Law of the Sea (ITLOS)
54
· Arbitral tribunal
55
· Special tribunal
55
· UNFCCC Conciliation Commission
 56
· International Criminal Court (ICC)
56
· World Trade Organization (WTO)
57
· United States District Courts
58
· Sosa v. Alvarez-Machian
59
· State of Connecticut v. American Electric Power Co., Inc.
62
· Friends of the Earth Inc. v. Watson
66
· Massachusetts v. EPA.
68
· Standing issues for atoll nations
70
· Future judicial challenges
71
· Two strategies for legal advocacy
72
XIII
A Mandate for the Atoll Institute.
77
· The charitable objects of the Atoll Institute
77
· Establishing the Boards of Directors and Governors
77
· Establishing the Atoll Institute headquarters in Kiribati
77
· Publishing a law & science periodical on atolls and sea level rise
78
· Producing a documentary series about atolls and sea level rise
79
· Launching a trans-Pacific outrigger sailing expedition 
79
· Developing technologies to moderate sea level rise
80
· Matryx™ structures
80
· Land reclamation and shore protection
81
· Raised platforms
81
· Floating atolls
81
· Sustainable development projects to moderate sea level rise. 
82
· Atoll-tourism™
82
· Fisheries and mariculture
83
· Agriculture
83
· Deep seabed mining
83
Atolls Submerging due to Sea Level Rise:

A Mandate for the Atoll Institute

By Robert W.G. Grosz, Esq.a1
Copyright © 2006 by Robert W.G. Grosz, all rights reserved.
I.   The atolls are submerging due to sea level rise.

The world’s atolls are submerging due to sea level rise caused by global climate change, and this tragic fact is beyond rational dispute, though some vested interests make excuses as to why preventive action need not be taken now.  For example, on November 29, 2006, the state of Massachusetts testified in the United States Supreme Court against the U.S. Environmental Protection Agency (EPA) for its failure to regulate automobile carbon dioxide emissions, stating:

[O]ur uncontested affidavits establish that as a matter of physics, the more greenhouse gases accumulate in the air, the more temperatures are going to rise, ocean waters expand, and the seas rise.  And of course as the seas expand, they rise everywhere in the world.

The EPA does not contest this, but is principally defending on standing and statutory grounds. Moreover, as of 2005, an ongoing study
 of accelerated sea level rise (ASLR), which is funded by Australia, has documented that the sea level is rising at a rate of over 6 mm (1/4”) per year in the Central Pacific Ocean at Tarawa atoll, the capitol of the Republic of Kiribati, a Micronesian nation that includes 32 coral atolls and roughly 100,000 atoll islanders.  In 2000, the former president of Kiribati, the Honourable Teburoro Tito, expressed his personal perspectives about the issue of climate change on the environment, people and culture of Kiribati, as follows:

Here in Kiribati we believe that there is … a sacred formula and a secret recipe for human peace and human happiness.  To us we see happiness as a product of being able to be a part of a community, of a collection of people.  We still have [a] pristine environment here, as naturally beautiful as [when it was created] thousands of years ago.  And our way of life here is, of course, very much based on ourselves, in the family, [and] in the village.  We care for each other; we look after each other in a community way.  To us it is a paradise.  But it is a paradise that is under threat.  We are now faced with the challenges of change.  As the world changes around us we also feel these changes.  In the last 40 years of my lifetime a lot of changes have certainly happened to the weather pattern.

In 1999, Kiribati had summarized its related concerns in the Preface to its Initial Submission to the United Nations Framework Convention on Climate Change (UNFCCC) as follows:

There are certain premises that underscore Kiribati’s grave concern about climate change.  The premises are that climate change is occurring, its [impacts] include a rising sea level, therefore low-lying atolls would progressively submerge….  They are also based on available information about the sea level around the region, and around Kiribati.  More significantly, people in Kiribati are observing extensive coastal erosion taking place, not only of the beach but of the land, displacing now some of them from their traditional house plots since the early 1900, and felling coconut trees and other varieties of vegetation at the coastal areas.

However long before its low-lying islets, many of which are barely one meter (three feet) high, slip beneath the Pacific Ocean the rising sea level will render them uninhabitable due to salt water intrusion into the delicate ground water lens beneath them that are essential to habitation and indigenous vegetation.  Former President Tito of Kiribati explained the problem as follows:
Seawater is always encroaching onto the fresh water lens underneath the coral atoll, and this is happening every day.  Just recently we had the whole area inundated under seawater when it rose up during one of the recent spring tides.  Whenever the [sea]water rises, you know, by a few centimeters, that is enough to destroy many acres of a crop area.  Certain plants just depend very much on fresh water; it must be fresh water.  A few drops of seawater on the roots of this plant [are] enough to destroy them, affecting the livelihood of many hundreds of people who depend on that crop.  If the crops are destroyed they will have to be relocated.  That will disrupt the culture in that particular village.  You know, people will scatter.  We will lose the human values even before we start losing the islands – the human values that are being nurtured in the culture will be lost.

Added to this dilemma is the threat of waves overtopping the islets which ring the central lagoons of atolls and form their dry land.  Below are findings of a study that was jointly funded by the United States and Republic of China and, but conducted by the South Pacific Applied Geoscience Commission (SOPAC)
 in 1999 regarding Tarawa, the capitol region of Kiribati:
[The following are predictions of waves overtopping the ocean- and lagoon-side shores of the Bairiki and Bikenibeu islets at Tarawa assuming] sea-level rises [based upon the] three IPCC guess scenarios of 0.3 m, 0.5 m, and 0.95 m [rises] above present sea level during a 14-year storm event [if the sea level rise and storm coincide] with a spring tide:
a. In Bairiki, when sea-level rise is 0.3 m above present mean sea level during a 14-year storm event which coincides with a spring tide, 17% of the ocean-side shoreline will be overtopped….  Under the IPCC high-guess scenario [of 0.95 m] the whole islet will be [overtopped].

b. As a result of high[er] elevations at the ocean side [than the lagoon side] in Bikenibeu, the overtopping mainly occurs on the lagoon side of the islet.  At the 0.3 m IPCC low-guess scenario during a 14‑year storm event which coincides with a spring tide, 69% of the lagoon side shoreline will undergo overtopping….  With sea level rise 0.5 m under the same meteorological condition, the overtopping shoreline increases to [90%] at the lagoon side….  Under the IPCC high-guess scenario [of 0.95 m], the whole islet will be [overtopped].

(Underlines added for emphasis.)
Moreover, the very coral reefs upon which atolls are formed and depend for their survival are being bleached and killed by global warming.  Furthermore, based on certain existing treaties and customary international law, s handful of the atoll nations will cease to exist as sovereign nations after their submergence, unless such treaties are amended or customary law evolves.

The mandate of the Atoll Institute, a California public benefit corporation, therefore is to help “moderate” the effects of sea level rise on atolls and atoll islanders.  The word “moderate” is used intentionally and is contrary to the term “adapt” as used in the UNFCCC because one cannot “adapt” to the submergence of an atoll, and the term “moderate” is similar to “mitigate,” which has special significance in tort law.  An essential part of this process, therefore, will be addressing the international legal issues that are associated with the inundation and submergence of atolls, and of the commensurate and growing concerns of the atoll nations to tell their stories.  
The Atoll Institute is keenly aware of the detrimental impacts to atolls and suffering to atoll islanders that have already begun, but believes that sea level rise presents unprecedented opportunities for positive cultural, political and economic developments that otherwise would never have occurred.  The Atoll Institute believes that technical solutions to the impacts of sea level rise on atolls either exist or are close at hand, that materiel support can be secured if the correct strategies are implemented, and therefore recourse to litigation, whether in national or international forums, is not likely to be necessary or effective.  Accordingly, litigation should be deferred unless and until all other means of gaining support have been exhausted.  Personal initiative and hard work are human traits that demand respect and induce support; therefore if the atoll islanders exhibit these traits the industrialized world should help in their quest for survival.  Alternatively, a failure to render them adequate and appropriate assistance would possibly justify extreme measures relative to the industrialized nations including, but not limited, to litigation.  Accordingly, the challenges that confront the atoll islanders are, in a larger sense, challenges that confront all of humanity.  It therefore will be up to the leaders of the industrialized nations to demonstrate their humanity in answering the pleas for assistance of the innocent atoll islanders.

This article therefore outlines some of the international legal issues that confront nations with atolls, and gives particular regard to nations, such as Kiribati, virtually comprised solely of atolls.
  Discussed are some of the legal theories that have been advanced by other commentators regarding legal relief that may be had and the fora in which those causes might be pled, together with commentary about the hurdles that such legal challenges might encounter.  This article begins by explaining where and how atolls were formed, plus the basics of sea level rise and its impacts on atolls.  And, it concludes with a discussion of the Atoll Institute’s strategy to generate international awareness of the dilemma confronting atolls and the atoll islanders through the use of various publication mediums in the hope and belief that international awareness of the dilemma will translate into support to preserve the atolls and their islanders before it’s too late.
II.   How are atolls formed and where they are found.
An “atoll” is a ring of low-lying sandy islets surrounding a central lagoon on a sunken volcano; the term “atoll” refers to the islets, the lagoon, and the volcanic structure beneath them.  Atolls are only found in the tropics and sub-tropics as their formation rely on coral reefs which grow on sunken volcanoes.  Over time sand and coral ruble from the coral reefs are heaped up by the waves and wind into islets on the rim of the crater, and the sand and rubble line the crater in order to form a sandy-bottom lagoon.   In this way, atolls are the Earth’s only organic landforms, as the entire structure of an atoll above the volcanic base is the result of organic coral growth.
Under “natural conditions” an atoll may be able to keep pace with slow rising sea levels provided that the water temperature and quality is conducive to coral growth.  However, the sea levels now are generally rising faster than the rate of coral growth, and the corals themselves are under attack due to rising water temperatures and pollution, all caused by anthropogenic sources.  But the natural process of islet formation itself can be violent at times, as the deposition of sand and coral rubble on islets often occurs during storm surges – storms surges can be constructive.  Conversely, storm surges can wash away islets.  Therefore there is no way of predicting whether a storm surge is constructive or destructive until after the fact, and during that fact the inhabitants and their homes are at risk of being washed into the lagoon or into the ocean.  Quite literally, it has been documented that during typhoons (i.e. hurricanes) atoll islanders have tied themselves to coconut trees in an attempt to prevent themselves from being blown away, without success.
The “organic” nature of coral atoll formation combined with natural climate variability unfortunately permits defensive arguments by the parties that are likely most responsible for global climate change, for example: sea level rise is natural, atolls naturally adapt to sea level rise, and violent storms are actually constructive!  Such arguments unfortunately cannot be objectively disputed on a case-by-case basis until after the damage is done and it is too late.  In the mean time, however, corresponding arguments are that unnatural sea level rise exceeds coral growth rates and is caused by anthropogenic sources, rising water temperatures and pollution are caused by anthropogenic sources and are causing coral bleaching and death which means that atolls can no longer adapt to rising sea levels, and increasingly frequent and severe storms are the result of anthropogenic causes and these storms are destroying atolls.  As will be seen later, such legal claims may someday have to be made by atoll islanders seeking restitution.
There are approximately 409 atolls in the world, most of which are found in the Pacific Ocean (309), followed by the Indian Ocean (73), the Caribbean (26), and Atlantic (1).  Of the Pacific Ocean atolls, 136 are in Polynesia, 92 are in Micronesia, 66 are in Melanesia, and 15 are in Indonesia.
  Thus the majority of the world’s atolls lie between Tahiti, which is in Polynesia, to the Federated States of Micronesia (formerly the Caroline Islands), which is in Micronesia.  While most atolls are under the sovereignty of nations which also possess high islands, there are only five nations
 which are solely comprised of atolls, namely: the Maldives (population about 269,000), Tuvalu (population about 9,000), Kiribati
 (population about 100,000),
 Tokelau (population about 2,000), and the Marshall Islands (population about 58,000).  

It must be mentioned that many of the sea level rise and environmental issues confronting atolls also confront coral limestone islands, such as those in the Bahamas.  The main difference is that they are not formed on volcanoes and do not have lagoons, and some of them are raised landforms as opposed to being organically formed from reefs.  However, based on their very low elevations, reliance on coral growth to create and/or maintain their landforms, and corresponding susceptibility to sea level rise, the legal and related issues that are raised here apply to them too.
III.   The basic science of sea level rise.
An explanation of the science of sea level rise is beyond the scope of this article; however an understanding of certain general concepts is essential to comprehend the issues of causation.  As it is widely recognized that greenhouse gases (such as carbon dioxide) are released as a result of industrial and other anthropogenic activities, and they cause global warming, for the purposes of this article this conclusion is considered beyond refute.  The principal concern here is the sea level rise relative to the dry land of an atoll, as this is critical to the biota of an atoll, whether human, animal or plant.  Many factors may affect the relative sea level; however all but two of those factors are climate-related.  One non-climate-related factor is the vertical movement, up or down, of an atoll itself; so this factor is accurately measured and then added or subtracted, as necessary, when measuring the sea level rise at tide stations positioned throughout the Pacific.
  The only other non-climate-related factor is the tide, which is caused by solar and lunar gravity.  However, the primary climate-related factor that causes sea level rise is thermal heating of the ocean and the corresponding expansion of the water.
  Also climate-related is the freshening of the oceans due to the melting of glaciers and the polar ice caps.
  Other climate-related factors that influence local sea levels include the short term effects of storms, and prevailing winds and currents that pile up water.  Of particular concern to the equatorial Pacific is prolonged heating of the surface waters during El Nino events, which also increases sea levels.
  Finally, a major climate-related factor that influences sea level is atmospheric pressure.  A theorem call the “inverted barometric effect” holds that for every 1 hPa fall in barometric atmospheric pressure there is a corresponding 1 cm rise in the sea level.  So when measuring the sea level rise at tide stations positioned throughout the Pacific the barometric pressure is therefore measured and the inverted barometric effect is added or deducted to arrive at a corrected sea level rise value.

It is thus seen that wide variations in sea levels are found in all of the geographic regions of the world owing to the local influences of the climate and the corresponding winds, currents, water temperatures and atmospheric pressures, aside from the added effects of global warming and the melting of glaciers and the polar ice caps.  Accordingly, it is not easy to determine and assess blame for the actual and proximate cause of any given “overtopping” of an atoll islet, or the progressive erosion of an islet’s shoreline, which are “effects” of global climate change.  Therefore, perhaps it is more reasonable and reliable to consider the causes, and not the effects, of global climate change, particularly if the legal threshold is low, such as where a balance of probabilities test applies and absolute certainty is not required.  Accordingly, this would simply mean documenting ascertainable industrial activities which have released greenhouse gases, and then proving the foreseeability that by doing so it would damage the atolls and atoll islanders.
Because the United States is commonly regarded as the foremost state responsible for releasing greenhouse gases, and has failed to ratify the Kyoto Protocol, it is frequently cited for such failures and much has been published in this regard.  However, its culpability is shared, to a greater or lesser extent, with all of the other industrialized nations.  Accordingly, in evaluating culpability for present and future damages to atolls and atoll islanders arising from sea level rise the record of what was known and acknowledged by the United States government, and when, will be of great importance, as is true of all other culpable governments.  In this regard, the record begins in the United States around 1981, when the periodical Science published an article written by scientists from the U.S. National Aeronautics and Space Administration's Goddard Space Flight Center; it was based on computer-generated models of the greenhouse effect which incorporated temperature readings starting in 1880, and found that, “global warming projected for the next century is of almost unprecedented magnitude,” and melting of the West Antarctic ice sheet could result in a major increase in sea levels.  Over twenty-five (25) years have since elapsed since then, but to date the United States government has made no meaningful progress in reducing its emissions of greenhouse gases; to the contrary, they are still rising logarithmically.  Arguably, this amounts to reckless conduct on behalf of the United States and all of the other industrial nations whose greenhouse gas emissions are increasing too, regardless of whether or not they are deemed to be developed or developing (Annex I or II) nations under the UNFCCC. 
IV.   The impacts of climate change and sea level rise on atolls.


The impacts of climate change and sea level rise on atolls include impacts on the land and in the surrounding waters; therefore they are categorized in that manner as follows.

On land, coastal erosion and overtopping events are clearly evident on virtually all of the Pacific atolls.  At Tarawa, the capitol of Kiribati, coastal erosion is now well documented, and part of the impetus for doing so was a high tide event in February of 2001 that caused seawater to “drown many causeways linking villages in Tarawa, forcing cars, buses and trucks to drive through seawater.”
  In the course of the study that followed it was found that overtopping was “scouring on the top of the breakwater” that protects Tarawa’s port, which is significantly higher than “the average beach crest and coastal defense on the lagoon side of Bikenibeu,” and this implied that “the study areas of the project are vulnerable event at present sea level.” Just south of Tarawa is the yet smaller atoll nation of Tuvalu.  Tuvalu and Kiribati formerly constituted the Gilbert and Ellice Islands Protectorate before each nation individually gained its independence.
  The principle reason for separate statehood was cultural; Kiribati is primarily Micronesian, while Tuvalu is primarily Polynesian.  Otherwise, they both face the same environmental challenges.  Accordingly, Tuvalu has suffered “increased storm activity causing damage to above-island buildings and vegetation.”
  Similarly, just to the north of Tarawa is the Marshall Islands where it was reported that, “World War II Japanese war bunkers dug 100 yards from the water line are now submerged in several feet of water.  Additionally, the grave markers of a cemetery that once stood on dry land now barely break the surface of the water.”
  Moreover, “[i]t is estimated that a one-meter rise in sea level would submerge over 80% of Majuro,”
 its capitol.  Likewise, in December of 2004 the atolls of the Maldives in the Indian Ocean suffered the next worst thing to permanent submersion, namely a tsunami.
  Tsunamis are not normally considered factors as storm events of concern to atolls as they are so rare and unpredictable, however there is evidence that Christmas Island, which is the largest atoll in the world and constitutes about half of the land of Kiribati, was possibly subjected to one in the not too distant past.
  However, while coastal erosion and storm events make for big headlines, far more serious and insidious impacts are only to be found by digging in the sand, or witnessing indigenous trees and vegetation wither and die.  Fresh water is less dense than salt water, therefore the sand underlying an atoll acts as a natural catchment for rainwater, which collects in a shallow lens just below the surface of the sand and floats on the salt water that permeates the sand.  Any increase in the level of the sea level results in a corresponding decrease in the fresh water lens upon which the atoll islanders rely for their only natural source of water, and upon which the natural vegetation and domesticated plants rely, such as taro.
  Without fresh water the atolls are baron and incapable of sustaining life without the introduction of modern technology and energy with which to produce fresh water.  Presently, most atoll islanders lack both, and it can be expected that they will continue to lack the resources to acquire them.  Accordingly, the loss of natural fresh water on atolls is of paramount concern.
In the waters surrounding atolls, the impacts of global warming take the form of coral bleaching and the corresponding decline in their survival, as well as having detrimental impacts on local fisheries.  Such effects were described in a 2005 report of the Japanese Ministry of the Environment as follows: "[M]any of these countries are already experiencing disruptive changes consistent with the anticipated consequences of global climate change, including coastal erosion, droughts, coral bleaching, more widespread and frequent occurrence of mosquito-borne diseases and higher sea levels making soils too saline for cultivation of traditional crops.”

V.   The five most affected atoll nations.

While there are approximately 409 atolls in the world, there are only five nations that are comprised entirely, or virtually entirely, of atolls, and so it is submitted that these nations are the most affected of all of the nations deemed ‘most affected’ by global climate change, as follows:
1. Republic of Maldives – is located approximately 400 nautical miles west of Sri Lanka, it has a population of about 240,000, and it is reported that the entire country, which is comprised of low-lying atolls, is not more than one meter above sea level.
  Barring land reclamation, the Maldives are destined to be utterly submerged, and the nation has no immediate prospect for the resettlement of its people.
2. Tuvalu – is located between 5° and 9° south of the equator just west of the International Dateline, has a population of about 12,000, 
 and is comprised of nine low-lying atolls.
  Barring land reclamation, Tuvalu is destined to be utterly submerged, and it has no immediate prospect for resettlement of its people, although New Zealand has offered to accept 75 Tuvaluans per year, but Australia has refused to accept any at all.

3. Republic of Kiribati – is located astride the equator and comprises the Gilbert Islands chain where its capitol Tarawa is situated (just west of the predominate location of the International Dateline), plus the Phoenix and Line Islands, which are 1,000 and 2,000 nautical miles east, respectively, with the latter due being south of Hawaii.  Its population is estimated to be about 100,000.  Barring land reclamation, Kiribati’s 33 low-lying atolls are destined to be utterly submerged, except for a barren limestone island of 2 square kilometers in area that rises to an elevation of about 100 feet, and for a century or so was mined for guano (phosphates) until 1979, the year that Kiribati gained its independence.  Moreover, Kiribati has no immediate prospect for the resettlement of its people.
4. Tokelau Islands – comprise about seven atolls roughly 250 nautical miles south of the Phoenix Islands of Kiribati, and are under New Zealand sovereignty.
  Accordingly, the Tokelau islanders have an immediate prospect for resettlement in New Zealand.
5. Republic of the Marshall Islands – comprises about five atolls
 roughly 350 nautical miles north of Tarawa in the Republic of Kiribati, and has a population of about 40,000.
  Because the Marshall Islands were a United States Trust Territory and later signed a Compact of Free Association with the United States, the U.S. is responsible for protecting its citizens,
 and therefore the Marshallese have an immediate prospect for resettlement.
Accordingly, there are three nations in the world that face inundation and submersion yet have no immediate prospects for resettlement of their citizens: the Republic of Maldives, Tuvalu, and Republic of Kiribati.  Therefore, the Atoll Institute has chosen to initially focus on the Republic of Kiribati in its quest to help moderate the effects of sea level rise on atolls and atoll islanders, and in doing so the Atoll Institute hopes to help facilitate direct relief to its neighbor Tuvalu.
VI.   International organizations and conferences.

A brief discussion of a handful of the many important international organizations and conferences which are relevant to the issue of sea level rise and atolls is presented below.  
The World Meteorological Organization (WMO) formed the Ad Hoc Panel of Experts on Climate Change, and participated in the First World Climate Conference in 1979.  The Ad Hoc Panel then joined forces with the United Nations Environment Programme (UNEP) to create the Intergovernmental Panel on Climate Change (IPCC).  The IPCC mandate is to study climate change, and to date it has issued three assessment reports concerning greenhouse gas emissions; in 1990, 1995, and 2001.  Moreover, in its 2001 report the IPCC reported that, “most of [the] observed warming over [the] last fifty years [was] likely due to increases in greenhouse gas concentrations due to human activities.” 
  Also, the venerable American Geophysical Union (AGU) issued a consensus statement at its 2003 annual general meeting that, “Natural influences cannot explain the rapid increase in global near-surface temperatures. As best as can be determined, the world is now warmer than it has been at any point in the last two millennia, and, if current trends continue, by the end of the century it will likely be hotter than at any point in the last two million years.”
  Accordingly, it is findings and declarations such as these that may be crucial for any nation seeking to pursue litigation in an international court of justice or tribunal.
  The atoll nations are small island developing states (SIDS) and, as such, are receiving growing consideration in international law and international environmental law, particularly as a result of the 1992 Earth Summit and the 2002 World Summit on Sustainable Development, both of which acknowledged that SIDS need special assistance in meeting the economic, social and environmental challenges of sustainable development irrespective of the additional challenges that are increasingly posed by global climate change.
  
The United Nations defines “small island states” as island states with less than 100,000 square miles of land territory, and populations under 500,000 inhabitants.
  Combined, however, the small island states control about 30 million square miles of ocean territory, which is roughly one-sixth of the Earth’s surface.

The Alliance of Small Island States (AOSIS) was created in 1990 to address the global climate change and related environmental concerns of 42 small island states, of which 37 are members of the United Nations.
  AOSIS is committed to the following principles: preventive action principle; precautionary principle; polluter pays principle and state responsibility; duty to cooperate; equity; and the common but differentiated responsibility principle.
  By speaking as a unified body, through AOSIS the small island states have established a strong presence in the UNFCCC and Kyoto Protocol negotiations, arguing for more significant cuts in GGH emissions by industrialized nations, but arguing that developing countries should be allowed to individually and voluntarily enter into commitments that respect their differing needs and capacities.

The Barbados Programme of Action (BPOA) was established at a conference in Barbados in 1994, and reaffirmed and built upon principles in the Rio Declaration on Environment and Development, Agenda 21, UNFCCC, Convention on Biodiversity, and other declarations.
  The BPOA took stock of the fact that small island states are particularly vulnerable to climate change, environmental degradation, overexploitation of fisheries, land-based pollution, and natural disasters, and share disadvantages such as small populations, narrow ranges of resources, are excessively dependent on international trade, and suffer from lack of economies of scale and high costs for transportation, communications, public administration, and infrastructure.

Growing out the Barbados Programme of Action was the Small Islands Developing States Programme of Action (SIDS/POA) which identified specific coastal and marine resources needing urgent action,
 and requested the establishment or strengthening of programs within the framework of the Regional Seas programmes of the UNEP and the Global Plan of Action for the Protection of the Marine Environment from Land-based Activities (GPA) that was established in 1995 by 108 nations and the European Community pursuant to the United Nations Convention on the Law of the Sea (UNCLOS).
  Of particular relevance to atolls and atoll nations are the impacts of planning and development on coastal environments and coral reef habitats.

In January of 2005, a United Nations meeting was convened in Mauritius to review and refine the BPOA and SIDS/POA,
 which culminated in the Mauritius Strategy.  Of particular concern to atolls and atoll nations is chapter one, regarding climate change, which acknowledged that the very existence of some small island states is threatened, and encouraged stabilization of greenhouse gases in the atmosphere at levels and in a time frame that would allow “ecosystems to adapt naturally to climate change, to ensure that food production is not threatened, and to enable economic development to proceed in a sustainable manner.” 
  This strategy calls on the international community to: implement the UNFCCC and promote international cooperation on climate change; to take steps to address climate change through adaptation and mitigation in accordance with the principle of common but differentiated responsibilities and respective capabilities; promote energy efficiency and use of renewable energy; implement the Buenos Aires programme of work; facilitate and promote development, transfer and dissemination to small island developing states of appropriate technologies to address climate change; build and enhance scientific and technological capabilities by supporting the IPCC in the exchange of scientific information and data where relevant to SIDS; and to enhance implementation of national, regional and international strategies to monitor the Earth’s atmosphere.
  While this strategy is very laudable, the weakness of it appears to be that the international community is not taking heed of these urgent requests for assistance.  Also, the rate of sea level rise currently being experienced in Kiribati and elsewhere in the Pacific exceeds the natural capacity of even healthy coral reefs to keep pace, therefore atolls simply cannot “adapt naturally to climate change.”
VII.   Important Pacific regional organizations


Most of the world’s atolls are located in the Pacific; therefore cooperation within the Pacific Island countries (PIC) and regional Pacific organizations is an essential survival strategy.  Regional Pacific organizations have assumed, and will continue to assume, a very important role in helping to address climate change, fisheries management, and the ocean resource protection and development issues that are of particular relevance to PICs and the atoll possessing nations.
  Accordingly, a summary of some of the main Pacific regional organizations is presented below.

The Secretariat of the Pacific Community (SPC) has 27 members, and was formerly called the South Pacific Commission.  It was formed in 1947 by the then colonial governments primarily to the foster education, health and economic development programs in their colonies.  Later, the SPC was primarily concerned with facilitating technical assistance to its members, and focused on development of the Pacific tuna industry, small-scale coastal fisheries, as well as facilitating its members’ compliance with international maritime treaties.  Presently its objectives are to provide advisory services to its members on “scientific, economic, social, environmental, health, agriculture, rural development, education, demographic and cultural matters.”


The Pacific Islands Forum (PIF) has 16 members and was formerly called the South Pacific Forum.  It was formed in 1971 by the newly independent Pacific Island countries with the political agenda of countering the colonial power domination of the South Pacific Commission.  Its secretariat is based in Suva, Fiji, and the heads of its member governments attend its annual general meetings.  By unifying the PICs it has been instrumental in addressing many regional environmental concerns.  For example, it “created the important Forum Fisheries Agency, provided the venue to negotiate the South Pacific Nuclear Free Zone Treaty (SPNFZ), assisted with the development of the SPREP Treaty, promoted the Ocean Resources Management Training Program, assisted in the development of the 1995 Treaty of Waigani on the movements of hazardous and radioactive wastes, and issued important statements drawing attention to the inadequacies of the international regime governing the shipment of ultrahazardous radioactive cargoes by sea.”  It also supplies policy advice on marine resource matters and international trade in those resources.
  Moreover, the 31st Annual General Meeting in 2001 focused on the threat of sea level rise.  It has demanded a meeting with United States President George W. Bush in order to urge reductions in greenhouse gas emissions, and would also like the United Nations General Assembly to address the specific global climate change concerns of its members.
 
The South Pacific Regional Environmental Programme (SPREP) was established in 1982 with funding from the United Nations Environment Programme (UNEP) but is a separate entity, and has the same 27 members as the SPC.  In its 1997-2000 action plan it established five goals which include: conservation and sustainable use of biodiversity; responding to climate change; responding to pollution; managing development in an environmentally sustainable manner; and strengthening environmental education.  SPREP’s current programmes that address these goals include the following: South Pacific Biodiversity Conservation Programme; Pacific Islands Climate Change Assistance Programme; Programme of Capacity Building for Sustainable Development in the South Pacific; Waste Management Education and Awareness Programme; Climate Change and Environmental Education and Training Programmes; and Atmospheric and Radiation Measurements in the Tropical Western Pacific.

The Pacific Islands Applied Geoscience Commission (formerly, South Pacific Applied Geoscience Commission (SOPAC)), originated in 1972, is based in Suva, Fiji, and its members are the 16 PIF members plus American Samoa, Guam, and French Polynesia.  It coordinates  research on the seabed of the Pacific Islands, primarily focusing upon mineral, hydrocarbon, geothermal, and wave resources.
  Moreover, it provides technical assistance to its members on maritime boundary delimitation issues, and is a depository for scientific research data.


The Forum Fisheries Agency (FFA) was created in 1979 by the PIF, and has the same 16 members as the PIF, plus Tokelau.  It is based in Honiara, Solomon Islands, and was created in order to coordinate fishery concerns during the run-up to the United Nations Law of the Sea Convention (UNCLOS) and the extension of its members’ 200 nm exclusive economic zones (EEZ).  It helps coordinate the PIC’s national fishing policies, promotes sustainable fisheries management, assists in negotiating fishing agreements between its members and distant water foreign nations (DWFN), and accumulates information on living marine resources.
  The FFA’s importance becomes clear when realizing that the Pacific tuna industry is the largest in the world and represents over 50% of the world’s tuna catch, 78% of which is caught in the EEZs of the PICs, and is valued at over US$1.3 billion per year of which over 90% is caught under licenses negotiated with DWFNs (principally the United States, Japan, Taiwan, Korea and China).

VIII.   Pacific treaties, conventions and ocean policies.


An understanding of the major Pacific treaties and conventions, and how they came into being, is essential in order to appreciate how the PICs may be able to coalesce as a unified force in order to take appropriate actions and thereby protect and preserve the atolls within the PICs.  Functioning as a community, the PICs may be able to protect the atolls, their most fragile and vulnerable environments, by enacting treaties and conventions with the other PICs and inviting non‑PICs to join them to help with technical and materiel support in the interests of the global environment.  Below are summaries of some of the relevant Pacific treaties and conventions.

The Apia Convention (officially known as the “Convention on Conservation of Nature in the South Pacific”) was adopted in 1976 at Apia, Samoa, and then came into force in 1990.  Its objective is to conserve, utilize, create and develop natural resources in the region with careful management.  The parties are obliged to create protected areas in order to safeguard representative samples of ecosystems, as well as protecting areas of scenic, geological, aesthetic, historical, cultural, aesthetic or scientific importance.  Also, it prohibits killing fauna unless the same is controlled by a state authority pursuant to a ‘duly authorized’ scientific investigation, and obliges the state to protect indigenous species from exploitation that may lead to extinction. SPREP serves as the secretariat for the convention.


The Noumea Convention (officially known as the “Convention for the Protection of the Natural Resources and Environment of the South Pacific Region”) was adopted in 1986 at Noumea, New Caledonia as an extension of the Apia Convention, and it also came into force in 1990.  The parties are obliged to take appropriate measures to prevent, reduce and control any form of pollution and pursue sound environmental management of natural resources using the best means at their disposal and within their capabilities.  Two protocols to the convention came into force in 1990, one concerning prevention of pollution by dumping, and the other concerns combating pollution emergencies.
  SPREP serves as the secretariat for the convention.

The South Pacific Nuclear Free Zone Treaty (SPNFZ) was adopted in 1985 under the auspices of the PIF in order to create a nuclear free zone in the Pacific region by preventing the testing, stationing, manufacturing, dumping or disposal of nuclear weapons.


The Waigani Convention (officially known as the “Convention to Ban the Importation into Forum Island Countries (FICs) of Hazardous and Radioactive Wastes and to Control the Transboundary Movement and Management of Hazardous Wastes within the South Pacific Region”) was adopted at Waigani, Papua New Guinea, in 1995 and has since come into force.  Its purpose is to reduce or eliminate movements of hazardous and radioactive wastes, minimize production of hazardous and toxic wastes in the region, ensure that waste disposal is done in an environmentally sound manner and as close as possible to its source, and assist the developing Pacific Forum countries to manage the hazardous and other wastes they generate.  It covers toxic, poisonous, explosive, corrosive, flammable, ecologically toxic, infectious and radioactive wastes.  While similar to the Basel Convention, it is administered locally within the Pacific Forum area, it also concerns radioactive wastes, and it extends convention coverage beyond the territorial sea (12 nautical mile limit) to the Exclusive Economic Zone (200 nautical miles).


The Wellington Driftnet Convention (WDC) (officially known as the “Convention for the Prohibition of Fishing with Long Driftnets in the South Pacific”) was adopted in 1989 as a result of the large number of albacore tuna being harvested by the Japanese, Koreans and Taiwanese using high-seas driftnets.  The WDC prohibits landing or transshipment in the ports of the treaty parties of catches obtained by driftnetting, as well as importation of any fish or byproduct caught with a driftnet, as well as the possession of any driftnet on any vessel in a contracting nation.


The Honolulu Convention (officially known as “The Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean”) was enacted in 2000 at Honolulu and thereby created a Commission to regulate fishing in the region, as was anticipated by Article 64 of the UNCLOS and by the 1995 Straddling and Migratory Fish Stocks Agreement (see Section IX below).  The Commission decisions, which may be reviewed by an arbitral review panel, regulate the types of fishing vessels, size of fish caught, fishing gear used, and establish area and time restrictions.
  Decisions are made either by consensus on some issues or by voting, and the interests of both the PICs and DWFNs are taken into consideration.
  The convention requires that high-seas fishing of migratory species be compatible with the regulations concerning the same species in the adjoining EEZs, and requires application of the precautionary principle.


The Pacific Islands Regional Ocean Policy (PIROP) was produced in 2004 under the auspices of the SPC and was endorsed in 2002 by the PIF; 22 island nations and territories are members.
  It represents the first attempt to adopt a policy framework regarding an entire ocean, and its goals are “healthy ocean that sustains the livelihoods and aspirations of Pacific Island communities."
  The PIROP assumes three facts: 1) the ocean is a transboundary and dynamic resource; 2) threats to the ocean's long-term integrity are increasing in both number and severity; and 3) sustainable economic and social development in the region are dependant on wise use of the ocean and its resources.  Based on these facts, five principles are stated for sustainable use of ocean resources: 1) improving the understanding of the ocean; 2) sustainably developing and managing the use of ocean resources; 3) maintaining the health of the ocean; 4) promoting the peaceful use of the ocean; and 5) creating partnerships and promote cooperation.  From these five principles a Pacific Islands Ocean Policy Framework (PIROF) for their implementation has been created which allows for participation by governments, non-governmental organizations, non-state actors, the private sector, and civil society.  It is hoped that the PIROF will contribute to the workplans of regional organizations and their members, and provide guidance to national governments pursuing the sustainable development and management of their ocean, coastal and island resources.
  Moreover, hopefully the PIROP (and PIROF) will evolve into a forum where initiatives may soon be implemented by the concerned parties in the public and private sectors to address the challenges that will increasingly confront atolls as the sea level rises, or else it can serve as a role model for the establishment of an organization specifically created to do just that.  So the time has arrived for the PICs to articulate a policy to save the atolls and their inhabitants.
IX.   International treaties, conventions and conferences.


While the search for solutions to sea level rise and the detrimental impacts of global climate change on atolls and atoll inhabitants begins with national governments and regional organizations, there are a number of international treaties, conventions and conferences which may provide support for such initiatives, may serve as templates for creation of new initiatives, and provide legal foundations for the assertion of fundamental human and environmental rights.  A representative sampling of such treaties, conventions and conferences is discussed below.

The United Nations Convention on the Law of the Sea (UNCLOS) was enacted in 1982 and came into force in 1994; 
 it is the most lengthy and most widely adopted convention ever.  Moreover, the impetus for its creation was to ‘cash-in’ on the anticipated mineral riches lying on the deep ocean seabeds of the world, principally in the Pacific.  While the deep seabed mining industry has yet to come into existence, what is left is a comprehensive convention that addresses and yet also creates many of the issues that confront atolls and the nations which possess them; the UNCLOS is a work in progress.  In the context of this article, however, there are four aspects of UNCLOS which are particularly relevant, namely: environmental protection; international boundary delimitation; deep seabed resource ownership; and dispute settlement mechanisms.

Environmental protection is provided for under Part XII of UNCLOS; it requires States to take “all measure consistent with this Convention that are necessary to prevent, reduce and control pollution of the marine environment from any source,” and it requires States to not “cause pollution to other States and their environment,” and conversely to “minimize the fullest possible extent the release of toxic, harmful or noxious substances, especially those which are persistent, from land-based sources, from or through the atmosphere or by dumping.”
  It is yet to be determined whether these provisions extend to the effects of the release of greenhouse gases such as carbon dioxide and the concomitant solar heating of the atmosphere and resulting sea level rise, but clearly such an interpretation appears within a plain English interpretation of it.

International boundary delimitation is provided for in Part II of UNCLOS, so here we are concerned with boundary delimitations for reefs and straight archipelagic baselines, and polices that may be implemented by atoll States to try to preserve the foregoing while the sea level rises.

The definition of “reefs” at Article 6 concerns “islands situated on atolls” and provides, “the baseline for measuring the breadth of the territorial sea is the seaward low-water line of the reef, as shown by the appropriate symbol on charts officially recognized by the coastal state.”


A “straight baseline” is one that does not follow the natural contour of a coastline, and the definition of “straight archipelagic baselines” at Article 47 states, “1. An Archipelagic State may draw straight baselines joining the outermost islands and drying reefs of the archipelago provided that within such baselines are included the main islands and an area in which the ratio of the water to the area of the land, including atolls, is between 1 to 1 and 9 to 1.”  However, “2. The length of such baselines shall not exceed 100 nautical miles, except that up to 3% of the total number of baselines enclosing any archipelago may exceed that length, up to a maximum of 125 nautical miles.  Moreover, “4. Such baselines shall not be drawn to and from low-tide elevations, unless lighthouses or similar installations which are permanently above sea level have been built on them or where a low-tide elevation is situated wholly or partly at a distance not exceeding the breadth of the territorial sea from the nearest island.”  Additionally, “7. For the purposes of computing the ratio of water to land under paragraph 1, land areas may include waters lying within fringing reefs of islands and atolls, including that part of an oceanic plateau which is enclosed or nearly enclosed by a chain of limestone islands and drying reefs lying on the perimeter of the plateau.”  Finally, “8. The baselines drawn in accordance with this article shall be shown on charts of scale or scales adequate for ascertaining their position,” and “9. The archipelagic state shall give due publicity to such charts . . . and shall deposit a copy of each such chart . . . with the Secretary General of the United Nations.”


Profound policy issues due to sea level rise will confront atoll States, such as Kiribati, regarding the reef and archipelagic straight baselines, many of which are presently irresolvable.

For example, with regard to Article 6 and the definition of reefs, it is inevitable that as the sea level rises the islets of some fully enclosed atolls will be washed away thus profoundly changing the territorial sea.  An example of such a lopsided atoll is Tarawa, the capitol of Kiribati, which comprises only two sides of a three sided triangle, yet has existed this way for recorded time.  Furthermore, depending on an atoll’s configuration, the spot where an islet once stood before being submerged could lie in international waters if that spot was more than 12 nautical miles from the nearest low-water line, despite being over a reef only a few feet deep.  Moreover, there is no provision for the erection of “lighthouses or similar installations” on atoll reefs.  In the case of Kiribati, which has an EEZ of roughly 3,550,000 square kilometres as compared with a land area of about 266 square miles,
 the nation is divided into three separate island chains, two of which comprise scattered and largely uninhabited atolls.  Accordingly, if such atolls submerge as the sea level rises not only will Kiribati lose the submerged land areas but also all of the EEZs surrounding them for a distance out to 200 nautical miles, as no artificial structures such as lighthouses may be erected to preserve its ocean territory.  Furthermore, Article 47 regarding archipelagic straight baselines raises many more potential issues.  Firstly, archipelagic straight baselines must be drawn based on “islands or drying reefs” not the “low-tide line” unless the “low-tide line” is within 12 nautical miles of an island, or a permanent lighthouse or similar installation has been built upon it and, even then, would only preserve the low-tide line as long as it remains above sea level at low-tide.   This means that any islet washed away due to sea level rise which was used for a baseline and is more than 12 nautical miles from another islet would thus change its boundaries, even if a permanent lighthouse or similar installation was built on it.  Secondly, the submergence of an atoll that formed part of an archipelago would change the ratio of land to ocean, and could thereby tip the ratio of water to land above the 1 to 9 maximum limit.  Thirdly, with the submergence of one or more islets that form the “land” of an atoll there arises an issue as to whether the oceanic plateau would remain “nearly enclosed by limestone islands and drying reefs,” and a failure to meet this subjective criteria would disqualify the water within the atoll from being considered “land” for the purposes of computing the ratio of water to land.  Fourthly, while there is no limit as to how long a chart may be considered valid once it has been given “due publicity” and deposited with the “Secretary General of the United Nations,” in the case of Kiribati, for example, it has yet to deposit such charts with the Secretary General and therefore has not secured the benefit of this ambiguity regarding the long-term validity of charts.
Kiribati’s reason for failing to adopt, publish and deposit with the Secretary General official boundary charts may be due to its reluctance to accept the division of its oceanic territory into three separate regions, for which it filed a declaration
 at the time of accession, as follows:

Declaration:
"In exercise of the right conferred by Article 310 of the Convention, the Republic of Kiribati, upon accession to the United Nations Convention on the Law of the Sea (UNCLOS), declares that in accepting the provisions of Part IV of Article 47 of the said Convention [it] wishes to highlight its concerns relating to the formula used for drawing archipelagic baselines. 

Part IV calculations for archipelagic waters do not allow a baseline to be drawn around all the islands of each of the three Groups of islands that make up the Republic of Kiribati. These Group of islands are spread over an expanse of over three million square kilometres of ocean, and the existing formula as spelt out in Part IV of the Convention, will divide Kiribati's three island groups into three distinct exclusive zone waters and international waters. 

The Government of Kiribati wishes to propose that the formula used for drawing archipelagic baselines be revisited in the future to take into consideration the above-mentioned concerns of Kiribati. 

Accession by Kiribati to the UN Convention on the Law of the Sea does not in any way prejudice its status as an archipelagic state or its legal rights to declare all or part of its maritime territory as archipelagic waters under the said Convention."
It is one thing to accede to the UNCLOS with its rules for the establishment of boundaries, but it is quite another thing to publicize and deposit charts that set forth boundaries that a nation such as Kiribati is reluctant to live with.  This is particularly so if a possible reason exists in the future to withdraw from the UNCLOS, which in the case of Kiribati could perhaps occur if there were compelling economic reasons to do so in order to develop it own deep seabed mining industry utilizing mineral resources recovered from the high-seas, which UNCLOS calls the “Area.”

Kiribati also has unresolved boundary issues with the United States regarding four islands of the later which are in close proximity to Kiribati, and for which no boundary agreement exists.  UNCLOS Article 15 states, “[w]here the coasts of two States are opposite or adjacent to each other, neither of the two states is entitled, failing agreement between them to the contrary, to extend its territorial sea beyond the median line every point of which is equidistant from the nearest baselines from which the breadth of the territorial sea is measured.”
  But the United States has not yet ratified the UNCLOS and so Article 15 is presently unenforceable against it.  As will be seen later, the deep seabed mineral resources that precipitated creation of UNCLOS are present within the EEZs of the United States and Kiribati atolls for which these unresolved boundary issues exist.  Moreover, ownership of these islands was a matter of historical dispute between the United States and Kiribati’s former protector, the United Kingdom.  Therefore the fact that there exists no boundary agreement between Kiribati and the United States may be more than a simple lack of priority on behalf of these nations, as is explained in more detail below.

Howland and Baker atolls are located just north of the equator, about one thousand miles west of the longitude of the Hawaiian islands, at 0° 48' N, 176° 38' W and 0°, 13' N, 176° 31' W, respectively.
  In the 1800s they were both mined for their guano (phosphate) deposits, which were loaded onto American, British and other flagged ships.
  Both islands were briefly settled in the mid-30s by American military personnel during the run-up to World War II in order to assert a claim to them, and Howland was supposed to be the stopover destination for the famed flight of Amelia Earhart.  But they otherwise remained and are uninhabited.
   The EEZ of Baker atoll intersects with the EEZs of the inhabited Kanton and McKean atolls of Kiribati.  It is reported that an equidistant line between them would extend for 322 nautical miles.
  It is also reported that in 1986 the United States expressed willingness to negotiate an agreement on these boundaries based on the equidistance principle, but that Kiribati “indicated it would need time to prepare.”  Kiribati is still, after twenty years, apparently not yet prepared to negotiate.


Palmyra atoll lies about 352 nm north of the equator and about 1,000 nm south of Honolulu, at 5° 53' N. and 162° 5' W.  It is interesting to note that in 1862 it was claimed by King Kamehameha IV of Hawaii, then in 1889 it was annexed to Great Britain, but in 1912 the United States claimed possession of it.  Although copra (coconut) production, fishing, and other enterprises were contemplated for it over the past two centuries it was never inhabited, except briefly during World War II while serving as an Allied airfield.
  But it otherwise has remained and is uninhabited.  The EEZ of Palmyra atoll intersects with the EEZ of inhabited Teraina (Washington) atoll of Kiribati.  It is reported that an equidistant line between the two atolls would extend for 382 nautical miles.  However no boundary agreement between the United States and Kiribati currently exists.


Jarvis atoll lies about 22 nm south of the equator, roughly 1,300 nm south of Honolulu, at 0° 23' S. and 160° 2' W.  It is interesting to note that in 1856 it was claimed in the name of the United States, yet in 1889 it was annexed to Great Britain.  During the 1800s it was mined for guano (phosphates).  But it otherwise has remained and is uninhabited.
  The EEZ of Jarvis atoll intersects with the EEZs of inhabited Tabuaeran (Fanning) and Kiritimati (Christmas) atolls, and uninhabited Malden and Starbuck atolls, all of Kiribati.  It is reported that an equidistant line between all of these atolls would extend for 546 nautical miles.  However no boundary agreement between the United States and Kiribati currently exists.


It is not intended to suggest that there is a dispute between the United States and Kiribati as regards the boundaries between Howland, Baker, Palmyra and Jarvis, nor is it intended to suggest that there is any dispute as to ownership by the United States of the aforementioned.  However, it is meant to suggest here that the historical title to and possession of many of the uninhabited atolls of the Central Pacific have been contested, that with increasing sea levels some of the presently inhabited atolls of Kiribati such as Teraina (Washington) will not be capable of land reclamation and will revert to reefs and eventually oceanic plateaus, and so there are profound issues of international law that must be resolved in accordance with the principles of goodwill and equity in order to avoid depriving Kiribati of the EEZ around its atolls, as with some of them there exists virtually no prospect of land reclamation to combat rising sea levels.  Accordingly, the Government of Kiribati was entirely justified in its Declaration by proposing “that the formula used for drawing archipelagic baselines be revisited in the future.”

The deep seabed of the oceans is deemed the “common heritage of mankind,”
 and what were once called international high-seas is now called the “Area,” which is now controlled by an entity called the “Authority” pursuant to Part XI of UNCLOS.  The Authority is accorded the exclusive right to issue contracts for manganese nodule mining of the deep seabed.  Moreover, the benefits from royalties earned from the contracts are “for the benefit of mankind as a whole, irrespective of the geographical location of States, whether coastal or land-locked, and taking into particular consideration the interests and needs of developing States and of peoples who have not attained full independence or other self-governing status recognized by the United Nations in accordance with General Assembly resolution 1514 (XV) and other relevant General Assembly resolutions.”
  United Nations resolution 1514 (XV) condemns colonialism and proclaims “that all peoples have an inalienable right to complete freedom, the exercise of their sovereignty and the integrity of their national territory” and then concludes that all States shall have “respect for the sovereign rights of all peoples and their territorial integrity.”
  However, the richest manganese nodule deep seabed deposits are reported to be in Pacific waters close to or else adjoining the atolls of Kiribati which, together with its neighbors, have as strong if not stronger moral and historical claims to the same than any other sovereign peoples of the world.  Nevertheless, with rising sea levels not only do they stand to lose their tiny atolls but also the EEZs surrounding them and their sovereignty, plus their United Nations membership which only is accorded to sovereign States.  Therefore, in accordance with the laudable proclamations of UN resolution 1514 (XV) it is argued that special consideration, namely economic benefits, from deep seabed mining should be given to atoll nations such as Kiribati, and nations with atolls, which are closely tied to the deep seabed deposits and are in dire need of international relief as the sea levels rise.  To the extent that certain provisions of UNCLOS such as Article 47 should “be revisited” so should Part XI “be revisited.”  Kiribati is in a struggle for its survival, therefore to the extent there is any conflict between the provisions of UNCLOS and its peaceful struggle for survival, in whatever form that struggle should take, then the latter should prevail.  In that regard, it should be understood that the author verily believes that Kiritimati (Christmas) atoll is the ideal location for establishment of a manganese nodule processing plant, notwithstanding the need for fresh water and energy to operate it,
 because it is located close to the richest deposits (some are in the high-seas south of its EEZ, and in the Clarion-Clipperton Zone east of its EEZ), the tailings could be used for land reclamation, and the royalties from the same could and should be used for one purpose, and one purpose only, which is to reclaim the atolls in the face of sea level rise.  That is job “one.”  Therefore if for any reason this cannot be realized by Kiribati as a member of UNCLOS, but could be realized as an ex-member, then the latter should prevail.
The 1995 Straddling and Migratory Fish Stocks Agreement (SMFSA) (officially known as the “Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks”) was enacted in 1995 pursuant to UNCLOS and in order to stop global overfishing.  Of particular interest is Article 6 which applies the precautionary approach, as follows: “States shall apply the precautionary approach widely to conservation, management and exploitation of straddling fish stocks and highly migratory fish stocks,” and that “States shall be more cautious when information is uncertain, unreliable or inadequate. The absence of adequate scientific information shall not be used as a reason for postponing or failing to take conservation and management measures.”
  The Agreement is currently in force, having been ratified by 62 nations, including the United States.
The Convention on the Non-navigational Use of International Watercourses was adopted in 1997 by the United Nations General Assembly.  Article 32 stands for the legal principle that when persons “have suffered or are under a serious threat of suffering significant transboundary harm” the responsible foreign “State shall not discriminate on the basis of nationality or residence or place where the injury occurred, in granting to such persons, in accordance with its legal system, access to judicial or other procedures, or a right to claim compensation or other relief in respect of significant harm caused by activities carried on in its territory.”

The United Nations Framework Convention on Climate Change (UNFCCC) requires, at Article 2, the “stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system.”
  Article 3 states, “[t]he Parties should protect the climate system for the benefit of present and future generations of humankind” and “should take precautionary measures to anticipate, prevent or minimize the causes of climate change, and mitigate its adverse effects.  Where there are threats of serious or irreversible damage, lack of full scientific certainty should not be used as a reason for postponing such measures, taking into account that policies and measures to deal with climate change should be cost-effective so as to ensure global benefits at lowest possible cost.”  Additionally, Article 4, states, “the Parties shall give full consideration to what actions are necessary under the Convention, including actions related to funding, insurance and transfer of technology, to meet the specific needs and concerns of developing country Parties arising from the adverse effects of climate change and/or the impact of the implementation of response measures, especially on: (a) small island countries.”   Therefore, of concern here is the failure by developed countries, including the United States, to meet their good faith obligations under the Convention.  In 1992, the Republic of Kiribati made the following relevant Declaration:
The government of the Republic of Kiribati declares its understanding that signature and/or ratification of the Convention in no way constitute a renunciation of any rights under international law concerning state responsibility for the adverse affects of climate change, and that no provisions in the Convention can be interpreted as derogating from the principles of general international law.

Similarly worded Declarations were also made by Tuvalu, Nauru, Fiji and Papua New Guinea, but no other nations.  The import of these declarations was clear, namely that by entering into the Convention the States principally responsible for climate change still remain responsible for it.  

The Kyoto Protocol to the UNFCCC came into force in 2005 after ratification by 165 countries and sets forth legally binding targets for 35 developed countries and the EEC to reduce greenhouse gas emissions by at least 5% from the 1990 levels during the commencement period 2008-2012.
  However, while the United States signed the protocol it has not yet ratified it.

The Vienna Convention on the Law of Treaties came into force in 1980 and enshrines customary international law regarding the obligations of States under treaties.  In states, “[e]very treaty in force is binding upon the parties to it and must be performed in good faith,”
  and “[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its objects and purpose.”
  While some nations, such as the United States, are not parties to it, the principles are customary international law and raise serious concerns about whether liability arises under the UNFCCC for failure to take precautionary measures to curtail greenhouse gases and mitigate global climate change.  Moreover, in the following paragraphs references are made to conventions and declarations that set forth principles which, in the evolving nature of customary international law, have or may soon have application in making the case for relief for atolls from the effects of sea level rise.

The Stockholm Declaration on the Human Environment in 1972 was the product of the United Nations Conference on the Human Environment.  Principle 1 stated, “Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations,” the latter part of which establishes an intergenerational responsibility to protect the environment, which is apparently being violated by the reckless release of greenhouse gases by or under the authority of States.  Moreover, Principle 21 proclaims that along with a State’s sovereign right to exploit its own resources it has “the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.”  Principle 21 has been upheld in international arbitrations and by the International Court of Justice, and it has thereby become customary international law.
  Furthermore, the United States recorded the following statement
 of interpretation regarding Principle 21:
The United States of America considers it obvious that nothing contained in this principle, or elsewhere in the Declaration, diminishes in any way the obligation of States to prevent environmental damage or gives rise to any right on the part of States to take actions in derogation of the rights of other States or of the community of nations.  The statement on the responsibility of States for damage caused to the environment of other States or of areas beyond the limits of national jurisdiction is not in any way a limitation on the above obligation, but an affirmation of existing rules concerning liability in the event of default on the obligation.
Furthermore, Principle 22 states, “[i]ndigenous people and their communities and other local communities have a vital role in environmental management and development because of their knowledge and traditional practices.  States should recognize and duly support their identity, culture and interests and enable their effective participation in the achievement of sustainable development.”  Therefore, special consideration should be given to indigenous peoples.

The Rio Declaration on Environment and Development in 1992 was the product of the United Nations Conference on Environment and Development, and Principle 2 stated that a State has “the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.”  

The Draft Declaration of Principles on Human Rights and the Environment was convened in 1994 at the United Nations in Geneva at the invitation of the Sierra Club, and was reported on by the UNHCR.  Although it does not yet have the force of customary international law, Article 14 states, “Indigenous peoples have the right to control their lands, territories and natural resources and to maintain their traditional way of life.  This includes the right to security in the enjoyment of their means of subsistence.  Indigenous peoples have the right to protection against any action or course of conduct that may result in the destruction or degradation of their territories, including land, air, water, sea-ice, wildlife or other resources.”

The Universal Declaration of Human Rights, a resolution adopted by the United Nations General Assembly in 1948, sets forth several fundamental human rights that are seriously at risk of violation due to sea level rise and the destruction of atoll nations, such as, “[e]veryone has the right to a nationality,” and “[n]o one shall be arbitrarily deprived of his nationality,” Article 15; “[e]veryone, as a member of society, has the right to social security and is entitled to realization, through national effort and international co-operation and in accordance with the organization and resources of each State, of the economic, social and cultural rights indispensable for his dignity and the free development of his personality,” Article 22; “[e]veryone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services,” Article 25; “[e]veryone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits,” Article 27; and “[e]veryone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized,” Article 28.

The International Covenant on Economic, Social and Cultural Rights, which was adopted and opened for accession by United Nations General Assembly resolution 2200A (XXI), came into force in 1976 and also sets forth several fundamental human rights that are seriously at risk of violation due to sea level rise and the destruction of atoll nations, such as, “[a]ll peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development,” and “[i]n no case may a people be deprived of its own means of subsistence,” Article 1; “[n]othing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights or freedoms recognized herein,” Article 5; and “[t]he States Parties to the present Covenant recognize the right of everyone: (a) [t]o take part in cultural life; (b) [t]o enjoy the benefits of scientific progress and its applications,” Article 15.

X.   Customary international law principles.

Many principles of customary international law may be applicable in fashioning claims for the damages that stem from sea level rise due to global climate change, and although they are well beyond the scope of this article a brief introduction to them is presented, as follows.


The maxim “jus gentium” is often referred to as the “law of nations,” and stands for a principle which is derived from nature, namely that because men are by nature free and equal, and nations are comprised of men, they possess the same obligations and rights and thus every nation regardless of its size or power is sovereign and possesses equal rights. 
The maxim “jus cogens” is often referred to as peremptory law and functions rather like constitutional law or natural law so that any law or treaty that defies it is deemed invalid.  “Jus cogens” violations include aggression, genocide, crimes against humanity, war crimes, piracy, slavery and slave-related practices, and torture.
  However, for an environmental law or principle to reach the status of “jus cogens” there are four criteria that must be satisfied: first, the object and purpose of the norm must be the protection of a state community interest; second, the norm must have a foundation in morality; third, the norm must be of an absolute nature; and fourth, the vast majority of states must agree to the peremptory nature of the international norm.
  Accordingly, the declaration filed by Kiribati upon signing the UNFCCC essentially declared that in accordance with the maxim “jus cogens” the Convention could not be used as a mechanism to try to ameliorate the liability of any given State for the damages that it has caused due to the release of greenhouse gases into the atmosphere.

The maxim “obligatio erga omnes” means “obligations flowing to all” that are binding on all states; it is related to the concept of “jus cogens,” said to be the other side of the same coin.
  The Restatement (Third) of Foreign Relations Law of the American Law Institute American Law Institutes states that the customary international law of human rights “creates obligations by each state to all states (erga omnes), so that a violation by a state of the rights of persons subject to its jurisdiction is a breach of obligation to all other states.”
  It is therefore conceivable that a state violation of international environmental law that rose to the status of “jus cogens” could result in any other state having standing to bring an action against the violator in an international forum.  Therefore, a state such as Kiribati could try to apply this principle in bringing an action against another state in an international forum for a violation of international environmental law.

The maxim “opinio juris” is the sense of legal obligation motivating states to adhere to various international legal principles, and it is a basic component of customary international law.  Moreover, so-called non-binding United Nations declarations and resolutions have played an increasing role in recent years in ascertaining “opinio juris” and the customary norms of international law, as well as in creating the same.
  Accordingly, in formulating a survival strategy, a small atoll nation like Kiribati should seize every opportunity to bring its concerns to the General Assembly and encourage recommendations and resolutions that are aimed at curbing violations of international environmental law, and encouraging precautionary practices, so that over time such recommendations and resolutions may be cited as “opinio juris” if the need arises.

The maxim “actio popularis” permits a state to attain universal jurisdiction and enables it to act “on behalf of the international community because it has an interest in the preservation of world order as a member of that community,” and its authority may be exercised “without any jurisdictional connection or link between the place of commission, the perpetrator's nationality, the victim's nationality, and the enforcing state,” however the state must “must place the overall interests of the international community above its own.”

The maxim “sic utere tuo ut alienum non laedas” meant use your property so as not to injure that of another, and those who brought or accumulated on their land anything dangerous which escaped and caused damage were held liable.  A classic example was the old English case of Rylands v. Fletcher which involved the flooding of a mine, and application of strict liability. However, as regards the non-natural uses of land this maxim is a precursor to international law concerning ultrahazardous activities.
  Moreover, this ancient Roman maxim is tied to the emerging and commendable international law concept of “ecocide,” which is discussed below.
The polluter pays principle requires the polluter to “bear the cost of abating waste and restoring the environment to an acceptable condition.”
  It has become a normative principle in environmental law, particularly in Japan, the United States, and the European Community.  Its origins are in a paper by the Organization for Economic Cooperation and Development,
 and appears in the Rio Declaration on Environment and Development, as well as in the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes.
  Moreover, the principle appears in Japan, in the United States’ federal Clean Air and Clean Water acts, and in the European Economic Community Treaty
 as follows: “action by the Community relating to the environment shall be based on the principles that preventive action should be taken, that environmental damage should as a priority be rectified at source, and that the polluter should pay.”
  Moreover, it is applied by many governmental and non-governmental organizations.
  Therefore to the extent that the polluter pays principle becomes grounded in the ethos and consciousness of the world community, and to the extent that the science of global climate change stemming from the release of greenhouse gases into the atmosphere is known, one can only conclude that the polluter pays principle will apply in claims for international relief.

As seen above, the polluter pays principle is related to the “preventive action principle,” which in turn is related to the “precautionary principles;” all are points along a single continuum. The preventive action principle is based on the basic notion that preventive measures to avoid environmental damage is easier and more inexpensive than repairing damage to the environment.  The precautionary principle, discussed throughout this article, stands for the notion that a lack of complete scientific proof of future damage is not justification for failing to take precautionary measures to avoid environmental damage.  To the extent that these three principles are related and natural points on a single continuum it is inevitable that at some point in the not too distant future customary norms of international environmental law will hold the nations and corporate parties that are most responsible for the release of harmful greenhouse gases into the atmosphere responsible for the damages that they have created, in keeping with the polluter pays principle.
Customary international law has evolved tremendously in 60 years.  The principle of “genocide” first arose in 1948 in the Convention on the Prevention and Punishment of the Crime of Genocide to protect members of “a national, ethnical, racial or religious group.” 
   In 1994, the related principles of “ethnocide” and “cultural genocide” arose in the Draft United Nations Declaration on the Rights of Indigenous Peoples.
  Then two years later a compelling argument was made by Mark Gray, Esq., former head of the Australian Environmental Law Unit at the United Nations, for an international environmental crime and tort (delict) termed “ecocide.”

  
The Convention on the Prevention and Punishment of the Crime of Genocide was widely adopted in 1948, and in respect of any “national, ethnical, racial or religious group” it prohibits “[c]ausing serious bodily or mental harm to members of the group” or “[d]eliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part.”
  Sea level rise due to global climate change caused by release of greenhouse gases into the atmosphere will, in the foreseeable future, surely “bring about the physical destruction” of atolls and the natural “conditions of life” unique to them regardless of whatever technologies are applied to reclaim them, and thereby cause “serious bodily or mental harm” to the inhabitants.
Given the known environmental effects of greenhouse gases, when released into the atmosphere without meaningful regulation by national governments, such acts rise to a level of recklessness that may substitute for intent, and could thereby bring such acts within the scope of genocide.  But, lower legal thresholds may exist due to the evolving nature of customary international law.
The Draft United Nations Declaration on the Rights of Indigenous Peoples proclaims: “Indigenous peoples have the collective and individual right not to be subjected to ethnocide and cultural genocide, including prevention of and redress for: (a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic identities; (b) Any action which has the aim or effect of dispossessing them of their lands, territories or resources; (c) Any form of population transfer which has the aim or effect of violating or undermining any of their rights; [and] (d) Any form of assimilation or integration by other cultures or ways of life imposed on them by legislative, administrative or other measures.”  Moreover: “Indigenous peoples shall not be forcibly removed from their lands or territories,” they “have the right to belong to an indigenous community or nation,” and they have “the right to maintain, protect, and have access in privacy to their religious and cultural sites; …and the right to the repatriation of human remains.” 
  While this declaration is deemed soft law and therefore some may say that it has not yet attained the status of customary international law, it reflects the overwhelming direction of international human and environmental law development, which is to hold states and individuals liable for “wrongful” acts in a rapidly shrinking world.  
The indigenous people of Kiribati overwhelmingly live a traditional subsistence atoll lifestyle that cannot be replicated in any other environment; it is a fundamental part of “their integrity as distinct peoples,” their “cultural values,” and their “ethnic identities.”   But sea level rise caused by the release of greenhouse gases into the atmosphere will inevitably “dispossess them of their lands, territories [and] resources,” it will deprive them of their “nation,” in the course of which it will result in “population transfer,” whether by “force” or as environmental refugees and thus have the “effect of violating or undermining their rights” and depriving them of their “religious and cultural sites” and the “repatriation of human remains” that will have to be abandoned as their atolls submerge, eventually causing their “assimilation or integration by other culture or ways of life imposed on them.”  This is morally “wrong,” at least to the extent that for the past 20 or so years the science of global climate change was sufficiently developed and disseminated for States to apply the precautionary principle, which had then attained the force of customary law. But only paltry if any meaningful steps were taken worldwide to stem greenhouse gas emissions.  Therefore, the legal challenge is to formulate international causes of action for use in as many forums as possible to obtain redress from responsible states and individual parties, and then use the proceeds to combat sea level rise and prolong indigenous life on atolls for as long as possible.  However, redress for environmental destruction may the most expeditious and easiest route.


Gray’s newly coined term “ecocide” involves “the existence and ongoing evolution of an international delict,” or tort, which constitutes a “breach of an erga omnes duty of care by states, and arguably individuals and organizations” that “deliberately, recklessly or negligently cause or permit serious environmental harm,” and that the aforementioned “duty of care arises from a combination of international environmental law and human rights law, based on treaties, customary international law, ‘general principles of law recognized by civilized nations,’ judicial decisions, publicists' writings, and soft law declarations and resolutions.”
   Gray argues that “ecocide could be considered an international crime,” and predicts “the international community will soon realize that ecocide so menaces fundamental human rights and international peace and security that it must be treated with the same gravity as apartheid or genocide.  Precise standards of causation, damage and culpability, and institutions to prosecute and punish offenders, will follow.”
  He states that ecocide “is identified on the basis of the deliberate or negligent violation of key state and human rights and according to the following criteria: (1) serious, and extensive or lasting, ecological damage, (2) international consequences, and (3) waste.”  The serious and extensive or lasting ecological damages “can arise from either the scale of the harm and the numbers of people and species ultimately affected … or its impact on people in terms of social and economic costs.”  The international consequences “threaten significant interests and values of the global community, including life, health and resources vital to both. Citizens of more than one state number among their victims and perpetrators.  Political, social, economic and technological considerations mean they can only be halted, reversed or prevented from recurring through international cooperation.” And the waste is “morally reprehensible, and could elevate it from a mere international delict to an international crime.”  It may consist of “deliberate acts and policies which governments, individuals and organizations perform and pursue knowing the harm they cause and the alternatives available.  It usually produces nothing of benefit to society--although it often greatly benefits a profiteering minority--and when there are social benefits they are greatly outweighed by social costs.  Ecocide squanders precious resources, precludes efficient alternatives and widens wealth disparities.  It is unproductive, unsustainable and misguided.”  Regarding fault, “responsibility for ecocide could be based upon strict liability.  This standard would best encourage preventive behavior, advance the ‘polluter pays’ and ‘precautionary’ principles, and simplify issues of proof of knowledge, intent and causation.”   But, under present customary international law, “the commission of a significant act or series of acts, or omission to act in a significant instance or series of instances, which causes or permits ecological damage meeting the criteria outlined above and where feasible alternatives are known to be available, is based on fault.”  “The act or omission can be willful, such as the deliberate destruction of endangered species habitat or illegal use of driftnets, or failure to act to prevent them; reckless, as in exploiting resources or lending development funds without regard for the known or foreseeable risk of destruction; or negligent, as in undertaking inappropriate development projects or improperly regulating development.  Even if legal under municipal law, the act or omission constitutes a breach of a duty of care owed to humanity in general and arising from a treaty, customary international law or another generally accepted international obligation.”  Regarding forseeability, the gradual “[d]evelopment of the precautionary principle should eventually make it possible to argue that fault can arise from knowledge or failure to realize, where it was reasonable to do so, that the act or omission was wasteful and would produce its immediate effects, such as destruction of particular species or resources, without appreciation of the ultimate harm to global interests. International law's current state of development requires, for the existence of ecocide, knowledge or unreasonable failure to realize that the general scientific consensus is that the act or omission causes or contributes significantly to global environmental impairment, such as ozone layer depletion, climate change or destruction of biological diversity, with deleterious consequences for health, property and economic and spiritual interests.  This absolute forseeability requirement has important implications for the identification of perpetrators, as few actors other than states possess the requisite knowledge.”  Regarding location, “it does not matter to the analysis of ecocide--except as to standing--whether the material damage proximate to the act or omission occurs within the perpetrator's national territory, another state, or the global commons beyond national borders.”  And perpetrators can include states, individuals, and organizations.  “States commit ecocide when their activities or policies, or their unreasonable failure to regulate activities within their jurisdiction or control, directly cause or permit ecological damage meeting the criteria outlined above.  States are responsible for acts and omissions committed on their behalf or under color of their authority by government officials, organs and enterprises.” “States have rights as against other states that are the source of transboundary pollution,” and “their rights under international law are essentially held on behalf of their citizens,” so a “state can claim a legal interest in ecocide destruction.”  “Where the acts are performed by individuals or entities which, though private, are under state jurisdiction or control, state responsibility is  neither vicarious nor complicitous; it arises directly from the failure to prevent or abate those acts through administrative and legislative guidance, regulation, enforcement and punishment.”   “In addition to rendering their states liable for ecocide through their actions and omissions committed in an official capacity or under color of authority, individuals will, with the development of international law, be seen as committing ecocide in their own right.”  “Although many entities, national and international, private and public, knowingly play a direct role in cases otherwise meeting the criteria set out above, only a few have international legal personality, cause sufficient damage, and meet the absolute forseeability requirement so as to be culpable of ecocide.”  In summation: “Ecocide can be established on the basis of the two most fundamental human rights alone: the right to life and the right to health.  By diminishing, for example, earth's vital and stressed capacities to produce oxygen, food and medicines, to block harmful radiation and to maintain stable climates and the often-fragile social, political and economic orders that depend upon them, culprits contribute directly and substantially to causing individual deaths in LDCs, impairing human health globally and even threatening the survival of the species.  The destruction and its effects, however, contribute to the violation of other rights throughout the developing world: security of the person; protection of the family and property; freedom from hunger; social security; an adequate standard of living; and a safe work environment; as well as human dignity, infringed along with cultural and religious rights in the case of aboriginal people by the destruction of their societies, institutions, livelihoods and identities, and in the case of people everywhere by the severing of spiritual and aesthetic links to wilderness and the diminution of humanity as a part of nature.” 
  Despite the desperate picture Gray that presents it is encouraging to note that ample legal authorities of varying weight already exists to make a case for ecocide provided that the right forum, and a fair trial, can be secured.
XI.   International arbitrations and ICJ decisions.

In order to fashion claims for damages arising from sea level rise due to global climate change and the release of greenhouse gases into the atmosphere, it is very useful to determine the current state of customary international law and the direction of its evolution.  Accordingly, there are cases that are most informative, and so an introduction to some of them is presented below.

The Trail Smelter Arbitration of 1939 between the United States and Canada concerned transboundary harm caused by emissions from a smelter in British Columbia, Canada which was causing environmental damage to crops, timber and property in Washington State, United States.  In holding for the United States, it stated, “no state has the right to use or permit the use of its territory in such a manner as to cause injury by fumes in or to the territory of another,”
 when there is “actual and serious harm which is likely to recur.”
  It upheld the general proposition that: “A state owes at all times a duty to protect other states against injurious acts by individuals from within its jurisdiction.”
  Clearly the release of greenhouse gases into the atmosphere by private individuals acting with the consent of State governments is scientifically known to cause “actual and serious harm” to the environment and consequential sea level rise.

The Corfu Channel case, between the United Kingdom (UK) and Albania, was decided in 1948 by the International Court of Justice (ICJ), and concerned damages to a UK warship by mines floating in Albanian waters, of which Albania was aware but failed to warn the UK of.  Regardless of who released the mines, the court held that based on “elementary considerations of humanity … a state should not knowingly allow its territory to be used for acts contrary to the rights of other states.”
  Here again, the release of greenhouse gases into the atmosphere under color of state authority constitutes “acts contrary to the rights of other states.”


The Lac Lanoux arbitration in 1957 between France and Spain concerned the diversion by France of water for a hydroelectric plant that was naturally destined to reach Spanish farmers and, as such, concerned the shared use between states of natural resources.  If found obligations existed on behalf of France under customary law to “consult and negotiate in good faith” with Spain before diverting the watercourse, and that France had done so.  Implied was that France had to “inform Spain of its proposals, allow consultations, and give reasonable weight to Spain’s interests.”
  This principle, as applied to the release of greenhouse gases into the atmosphere, indicates that nations which do so have a legal responsibility to consult “in good faith, with other nations such as Kiribati, and “give reasonable weight” to the negative impacts they are creating.

The Barcelona Traction, Light and Power Company, Limited case between Belgium and Spain was decided in 1970 by the International Court of Justice (ICJ), and concerned the forced dissolution in Spain of a Canadian corporation, many of whose shareholders were Belgian and objected to the dissolution.  A preliminary and vital issue was whether the Belgium government had standing to sue on behalf of its citizens, as the corporation at issue was a Canadian entity.  The court stated in orbiter that there exist “"obligations of a State towards the international community as a whole . . . [which by] their very nature are the concern of all States.  In view of the importance of the rights involved, all States can be held to have a legal interest in their protection; they are obligations erga omnes."
   Moreover, the court stated of “jus cogens” obligations that they are derived “from the principles and rules concerning the basic rights of the human person.”
  From this it is taken that as far as the International Court of Justice and human rights are concerned, the principles of “erga omnes” and “jus cogens” will be upheld, however the extent to which these fundamental rights will be upheld as regards environmental issues is not certain, but became clearer in 1993 with the Gabcíkovo-Nagymaros Project case.

The Case Concerning Certain Phosphate Lands in Nauru, between Nauru and Australia, was the subject of a preliminary decision in 1992 before the International Court of Justice (ICJ) concerned rehabilitation of the phosphate (guano) mining pits that decimate the raised limestone island of Nauru, roughly 375 nm west-southwest of Kiribati’s capitol, Tarawa; note that this problem is almost identical to the situation currently plaguing Banaba (Ocean) island in Kiribati.  The principle preliminary objection raised by Australia was that it was being singled out by Nauru, as there were three trustees responsible for the islands administration under the Trustee Agreement, the other two being New Zealand and the United Kingdom which were not named by Nauru as defendants, and thus it was alleged that the court lacked jurisdiction to hear the case as New Zealand and the United Kingdom were deemed essential parties.  However the court dismissed this objection, finding that although New Zealand and the United Kingdom could but did not request to intervene in the case, “the absence of such a request for intervention in no way precludes the Court from adjudicating upon the claims submitted to it, provided that the legal interests of the third State which may possibly be affected do not form the very subject-matter of the decision that is applied for.”
  One year after this preliminary decision Nauru withdrew its case after reaching an agreement with Australia.  This decision has profound implications for atoll nations, and Kiribati in particular.  For all atoll nations it enables States to bring claims for damages from sea level rise due to global climate change and the release of greenhouse gases into the atmosphere against selected States regardless of the fact that other States may also share liability.  And for Kiribati in particular, which suffered almost identical environmental damages to Banaba, and which was the subject of the most lengthy litigation in the history of the United Kingdom yet unfortunately failed to bring the Banaba islanders any relief,
 this means that it could selectively avail itself of claims against the United Kingdom, Australia, or New Zealand.  However the fact that Nauru’s claims were settled constitutes the greatest hope for Kiribati.

The Nuclear Tests Cases, between New Zealand, Australia, and France, first arose in 1973 before the International Court of Justice (ICJ) and concerned atmospheric nuclear testing by France on an atoll in French Polynesia and the risk of nuclear fallout on New Zealand and Australia, for which the petitioners sought an interim suspension and environmental impact assessment.  When France agreed to discontinue testing the case was dismissed.  However, by 1995, France had commenced underground nuclear testing on the atoll which prompted New Zealand, Australia, Samoa, Solomon Islands, the Marshall Islands and the Federated States of Micronesia to seek leave to reopen the case.  While the court refused to reopen it on technical grounds, principally that the original case only concerned atmospheric not underground nuclear testing, two dissenting opinions are worth noting.  Judge Weeramantry stated that the “principle of intergenerational equity” is “an important and rapidly developing principle of contemporary international law,” and then observed that, “New Zealand’s complaint that its rights are affected did not relate only to the rights of people presently in existence.  The rights of the people of New Zealand include the rights of unborn posterity.  Those are rights which a nation is entitled, indeed obligated, to protect.” 
  He further observed that: “Where a party complains to the Court of possible environmental damage of an irreversible nature which another party is committing or threatening to commit, the proof or disproof of the matter alleged may present difficulty to the claimant as the necessary information may largely be in the hands of the party causing or threatening the damage.  The law cannot function in protection of the environment unless a legal principle is evolved to meet this evidentiary difficulty, and environmental law has responded with what has come to be described as the precautionary principle – a principle which is gaining increasing support as part of the international law of the environment..”
  Judge Sir Geoffrey Palmer, in his dissenting opinion, stated that, “the norm involved in the precautionary principle has developed rapidly and may now be a principle of customary international law relating to the environment.”
  The advancement of the intergenerational and precautionary principles as applied to the environment to the level of contemporary or customary law bodes well for the prospect of being able to hold states, individuals and organizations liable in international fora for their wrongful release of greenhouse gasses into the atmosphere and the corresponding environmental, ethnic, cultural, and economic damages that they have wrought.


The Gabcíkovo-Nagymaros Project case, between Hungary and Slovakia, was decided in 1997 by the International Court of Justice (ICJ), and concerned the breach of a treaty signed in 1977 between the governments regarding the joint construction of locks on the Danube River.  Hungary claimed that the project would result in biodiversity damage banned by the 1992 Rio Declaration on Biodiversity, that “a joint environmental impact assessment of the region” needed to be done, and this was why it breached the treaty.  In an enlightened decision, the court stated: “Throughout the ages, mankind has, for economic and other reasons, constantly interfered with nature.  In the past, this was often done without consideration of the effects upon the environment.  Owing to new scientific insights and to a growing awareness of the risks for mankind—for present and future generations—of pursuit of such interventions at an unconsidered and unabated pace, new norms and standards have been developed, set forth in a great number of instruments during the last two decades.  Such new norms have to be taken into consideration, and such new standards given proper weight, not only when States contemplate new activities but also when continuing with activities begun in the past.  This need to reconcile economic development with protection of the environment is aptly expressed in the concept of sustainable development.”
  From this it can be inferred that sustainable development and protection of the environment will increasingly be accorded greater consideration by the ICJ.
XVI.  Possible forums for and causes of action.

Virtually all of the commentators on the subject of the effects on atolls of sea level rise due to global climate change take the position that litigation of these issues in any forum where standing can be obtained would be positive, even if the odds of winning against any particular defendant are slim and the results are defeat, as the publicity generated would prove beneficial.  However, in this author’s view litigation should only be commenced if there is an overwhelming prospect of success, as defeat would only play into the hands of naysayers.  For those advocating publicity of the issues there are more beneficial and direct methods of getting out the message.  Accordingly, a brief discussion is presented below of some of the forums in which international law can be created and enforced, without delving into the issues of standing and the particulars of any cause of action that might be brought, as doing so is beyond the scope of this article and would run contrary to the beliefs of the author and the present objectives of the Atoll Institute.
All five organs of the United Nations (UN) should be strategically engaged in addressing the issue of sea level rise and the submergence of atolls and the atoll nations, as there has never before existed in the history of man the predicted physical demise of entire national territories.

Moreover, the submergence of atolls will result in destruction of the environments that are home to and an essential aspect of the Micronesian culture, both of which are the heritages of mankind.  Accordingly, a brief outline is presented below of how the five UN organs could be engaged, and why the presently inactive sixth UN organ, the Trusteeship Council, may have to be revived.

The UN Secretary-General, the Honorable Ban Ki-Moon, and the UN Secretariat should be appealed to for organization of a conference to address the issue of sea level rise and the impacts on the atolls and atoll islanders, and to engage the support of all of the UN members.

The UN General Assembly (GA) should be made aware in the strongest terms possible of the dire consequences of sea level rise and the submergence of atolls for the atoll islanders, atoll nations, and atoll cultures, particularly the Micronesian culture which exists nowhere else.  A Special Session of the UN General Assembly should be proposed to address the critical issues facing all of the atoll nations, at which Resolutions should be adopted which might thus lay the foundation for the transformation of customary international law as it concerns the atoll nations.  

The UN Security Council (SC) should be informed about all of the atoll communities around the world that will cease to exist, as the council responsibilities include investigating any dispute or situation which might lead to international friction,
 and recommending methods of adjusting such disputes or the terms of settlement.
  Moreover, the named member nations of the Security Council are, under the UN Charter, also members of the UN Trusteeship Council.

The UN Economic and Social Council (ESOCOC) may “may make or initiate studies and reports with respect to international economic, social, cultural, educational, health, and related matters”
 and “shall perform such functions as fall within its competence in connection with the carrying out of the recommendations of the General Assembly.”
  Therefore, starting with its regional UN Economic and Social Commission for Asia and the Pacific (ESCAP), an effort should be launched to carry the express concerns of the atoll islanders, as described above, to the Secretary-General, the General Assembly, and the Security Council.  Additionally, under the Charter, ECOSOC could seek an advisory opinion from the International Court of Justice (ICJ) on the questions confronting atoll nations regarding sea level rise due to global climate change, and in particular the questions of preserving the territorial and maritime territorial boundaries as the atolls slip beneath sea level, and the questions of culpability and the provision of financial relief by the nations most responsible for the release of greenhouse gases into the atmosphere.

The UN International Court of Justice (ICJ) may hear disputes between members
 and issue advisory opinions upon request of the General Assembly, Security Council, or any organ or specialized agencies within the scope of their activities.
  The principal difficulty in bringing a claim for relief by a member to the ICJ against another member is the fact the a member must accept jurisdiction of the court, 
 and many members that might be likely candidates for claims regarding sea level rise and global climate change will not automatically accept its jurisdiction.  Moreover, only members may be parties, not individuals or corporations, therefore a claim could only be brought against a member in respect of individuals or corporations that acted within its territory, under its authority, or within the scope of its duty to regulate.  Additionally, the only enforcement mechanism if a member accepted jurisdiction but failed to honor a decision of the court is by recourse to the UN Security Council which may “make recommendations or decide upon measures to be taken to give effect to the judgment.”
  For these reasons, the likelihood of an atoll nation being able to obtain standing is small.  Conversely, the prospect for being able to prompt either the General Assembly or other organ or specialized agency to seek an advisory opinion is substantial, and therefore the author highly recommends such a course of action.

The UN Trusteeship Council (TC) suspended its operations on November 1, 1994 with the independence of the last UN trusteeship, Palau.
  However, many of the inhabited atolls of the Pacific were administered under its auspices.  Moreover, the devolution of atolls due to sea level rise and the anticipated demise of certain atoll nations, in part or in whole, raise issues of international law unanticipated at the time of the creation of the United Nations and its Charter.  As has been made clear above, territorial and maritime boundary determination issues arise for atolls under UNCLOS, which methodologies have arguably attained the status of customary international law; therefore certain atoll nations will cease to exist unless the methodologies for boundaries in UNCLOS are amended to protect the interests of atoll nations as the sea level rises.  Accordingly, one possible means of protecting the territories and maritime boundaries of the atoll nations, without amendment of UNCLOS, would be for the atoll nations to voluntarily place themselves under the authority of the dormant Trusteeship Council, if the Charter permitted it.  However the Charter anticipated and apparently blocked such a procedure.  Article 77 states that the “trusteeship system shall apply to … territories voluntarily placed under the system by states responsible for their administration” which could arguably mean the sovereign government of any such territory, but Article 78 states that the “trusteeship system shall not apply to territories which have become Members of the United Nations, relationship among which shall be based on respect for the principle of sovereign equality.”  But for Article 78 the atoll nations could turn to the United Nations to help preserve their sovereignty unless and until customary international law has resolved in their favor the issue of the loss of their territories and maritime boundaries, however the very concern about preserving the “principle of sovereign equality” could prevent them from maintaining their “defacto sovereignty” under an evolved form of UN trusteeship.  Accordingly, the question of whether a means around Article 78 could be found, short of amending the Charter, is worthy of attention.  Furthermore, this underscores the seriousness of the territorial and sovereignty issues which have driven all of the suggestions made above.  One thing is quintessentially clear, and that is that the issues of sea level rise and the sovereignty of the atoll nations is a matter squarely within the UN mandate, and it must address them soon.

The United Nations Convention on the Law of the Sea (UNCLOS) emphasizes informal state-to-state settlements, failing which it specifies four forums for the settlement of disputes:   1) the International Tribunal for the Law of the Sea established in accordance with Annex VI; 2) the International Court of Justice; 3) an arbitral tribunal constituted in accordance with Annex VII; and 4) a special tribunal constituted in accordance with Annex VIII for one or more of the categories of disputes specified therein.
  However, none of these forums have an enforcement mechanism for the collection of damages that may be awarded, and States are not compelled to accept jurisdiction of any forum, except the International Tribunal for the Law of the Sea in respect of the specific disputes for which it was established.  Moreover, at the time of signing, ratifying or acceding to UNCLOS, or upon three months notice any time thereafter, a State may make a declaration rejecting the jurisdiction of any of these forums.  For example, in the case of the United States, although it has signed but not ratified the UNCLOS it has made a declaration by which it only accepted the jurisdiction of a special tribunal constituted in accordance with Annex VIII.
  Therefore a brief discussion of these forums, except the ICJ, is presented below.

The International Tribunal for the Law of the Sea (ITLOS) is a permanent court that is headquartered in Hamburg, Germany.  The Tribunal is open to States Parties and “to entities other than States Parties in any case submitted pursuant to any other agreement conferring jurisdiction on the Tribunal which is accepted by all the parties to that case.”
  Furthermore, “the jurisdiction of the Tribunal comprises all disputes and all applications submitted to it in accordance with this Convention and all other matters specifically provided for in any other agreement which confers jurisdiction on the Tribunal.
  Also, it “may give an advisory opinion on a legal question if an international agreement related to the purposes of the Convention specifically provides for the submission to the Tribunal of a request for such an opinion.”
  This plain language clearly indicates that it will adjudicate any dispute consensually brought to it by nations, individuals or corporations.  To date, 13 cases have commenced under the Tribunal since creation, of which nine concerned the prompt release of arrested vessels, and four concerned requests for provisional measures – a form of international injunctive relief pending a final decision on the merits – in cases that ranged from oceanic fishing disputes in two cases, one of which resulted in provisional measures and in the other the matter was deferred by consent, to transboundary environmental damage matters in the other two cases, both of which resulted in provisional measures being ordered.
  So it is encouraging that ITLOS is a fully-functioning court that is open to non-States Parties, will accept virtually any matter by mutual consent of the parties, and publishes all of its decisions so that prospective parties are able to gain prior insight into the functioning and logic of the court, albeit there have not yet been very many cases to date.
Finally, for contractual issues arising under Part XI that solely concern prospecting, exploring and mining of the deep seabed, there exists a special Seabed Disputes Chamber of the ITLOS which may hear cases that involve States Parties as well as natural and juridical persons.
  While it may issue non-binding advisory opinions at the request of the Assembly or the Council, jurisdiction is limited to contractual matters concerning prospecting, exploring and mining.


An arbitral tribunal may be constituted under Annex VII to UNCLOS in order to decide any matter referred to it by States Parties concerning the Convention, provided it is not reserved for determination by the Seabed Disputes Chamber of the ITLOS.  Under this procedure, the UN Secretary-General maintains a list of arbitrators from which the parties may nominate arbitrators.  The arbitrators in turn elect a president,
 and the decision of the tribunal is deemed final unless the parties otherwise agreed to an appeal procedure, failing which compliance is required.


A special arbitral tribunal may be constituted under Annex VIII to UNCLOS in order to decide a specialized matter referred to it by States Parties concerning the Convention, namely (1) fisheries; (2) protection and preservation of the environment; (3) marine scientific research; and (4) navigation, including pollution from vessels and dumping.  Under this procedure, a list of arbitrators with expertise in each of the aforementioned fields is maintained by the Food and Agriculture Organization of the UN, the UN Environment Programme, the Intergovernmental Oceanographic Commission, and the International Maritime Organization, respectively.
  All of the other procedures of a normal arbitration tribunal, and its decision, are essentially the same.

The Conciliation Commission of the United Nations Framework Convention on Climate Change (UNFCCC) is provided for at Article 14, which states, “the Parties concerned shall seek a settlement of the dispute through negotiation or any other peaceful means of their own choice.”  To do so, by mutual consent the Parties may submit a dispute to the International Court of Justice or to arbitration in accordance with the Conference of Parties.  However if they fail to do either, and if the dispute still exists 12 months after one Party has given notice of it to another, then “a conciliation commission shall be created upon the request of one of the parties to the dispute.  The Commission shall be composed of an equal number of members appointed by each party concerned and a chairman chosen jointly by the members appointed by each party…[and it] shall render a recommendatory award, which the parties shall consider in good faith.”  While the UNFCCC is not a self-executing treaty as it just states principles not express commitments, and there is no enforcement mechanism for a recommendatory award, this is one of the very few forums available to an atoll nation to bring a claim against another nation, like the United States.
The International Criminal Court (ICC) was created on adoption in 1998 by 103 nations, and the coming into force in 2002, of the Rome Statute of the International Criminal Court.
  As previously discussed above under the topics “genocide” and “ecocide,” sea level rise due to global climate change resulting from the release of greenhouse gases into the atmosphere could reach the level of an international crime if the requisite “mens rea” or “intent” element exists.  Article 6 of the Rome Statute states that genocide “means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnic, racial or religious group, as such: (a) Killing members of the group; (b) Causing serious bodily or mental harm to members of the group; [and] (c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part.”  In addition to the challenge of meeting the “intent” requirement, the Rome Statute is only enforceable by and against the parties to it,
 and only in respect of “crimes committed after the entry into force.”
  Moreover, of the five most-affected nations discussed above, only the Republic of the Marshall Islands is a party, and with respect to some of the most likely nations against which enforcement might be sought, which include developed and developing nations, several are not members, for example: the United States, Japan, China, and India.  Conversely, all of the major European nations are parties, although they have all ratified the Kyoto Protocol, a fact likely to loom large in the consideration of the court.  Nevertheless, the existence of the ICC could be strategically useful to atoll nations in the future.

The World Trade Organization (WTO) has a very effective Dispute Settlement Body (DSB) which could enable members of the WTO that ratified the UNFCCC Kyoto Protocol to put pressure on WTO members that release high levels of greenhouse gases into the atmosphere.  The Kyoto participant members could impose countervailing duties or bans on exports that cause high emissions, claiming the exported products illegally receive a government subsidy, and then challenge the member governments to defend their failure to regulate such emissions in the DSB.  The DSB procedures are streamlined in order to ensure quick and comprehensive determinations. After good faith conciliation or mediation procedures, or a maximum of 60 days have expired,
 “the period from the date of establishment of the panel by the DSB until the date the DSB considers the panel or appellate report for adoption shall as a general rule not exceed nine months where the panel report is not appealed or 12 months where the report is appealed.”
  Moreover, “[i]f the Member concerned fails to bring the measure found to be inconsistent with a covered agreement into compliance … any party having invoked the dispute settlement procedures may request authorization from the DSB to suspend the application to the Member concerned of concessions or other obligations under the covered agreement.”
   Furthermore, there are DSB precedents under Part XX(b) of the Agreement to permit trade policies supporting environmental protection of “human, animal or plant life or health” if they are “necessary” and not an “arbitrary or unjustifiable discrimination between countries where the same conditions prevail or in a manner which would constitute a disguised restriction on international trade.”
 Additionally, however, “states must be nondiscriminatory in negotiating with other states multilateral environmental agreements as an alternative to unilateral trade sanctions,”
 and arguably this is so of any nation that signed the UNFCCC but did not ratify the Kyoto Protocol, which is true of the United States and Australia, for example, although it could extend to other countries which signed the Kyoto Protocol but is not in good faith living up to it, like Canada.


The United States District Courts are accessible to aliens for two classifications of claims. The Alien Tort Statute (ATS)
 allows aliens to sue the United States government for torts that are violations of the law of nations.  The Federal Torts Claims Act (FTCA)
 allows aliens to sue the United States government for acts of its employees that would be torts if committed by them as private individuals.  These laws are, or at least were, necessary for an atoll nation to file claims against the United States government, or individuals and juridical persons, for damages arising from sea level rise due to global climate change and the release of greenhouse gases into the atmosphere.  But the United States Supreme Court, by a unanimous decision in June of 2004 in the Sosa v. Alvarez-Machain case, likely ended the prospect of succeeding on such claims.  The Alvarez-Machain case involved a doctor in Mexico who was complicit in the torture and killing of a U.S. federal drug agent in Mexico; he was indicted in California and U.S. federal agents working with Mexican nationals, including defendant Sosa, kidnapped and brought him to the United States for trial, where he was eventually acquitted.  He then filed two claims against the United States government; one was under the ATS for a violation of the law of nations with respect to his unlawful kidnapping in Mexico, and the other was under the FTCA for false arrest by the U.S. federal agents because it took place and endured in Mexico.  Both these claims were denied, and the decision has far-reaching implications with respect to any attempt to obtain relief in a United States federal court under these two statutes, which are separately discussed below.
The ATS states, “[t]he district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”
  This authority is derived from the United States Constitution at Article 1 which gives Congress the power “to define and punish Piracies and Felonies committed on the High Seas, and Offenses against the Law of Nations3” 
  However, concerning the “law of nations,” in Alvarez-Machain the Court said, “we are persuaded that federal courts should not recognize private claims under federal common law for violations of any international law norm with less definite content and acceptance among civilized nations than the historical paradigms familiar when [the ATS] was enacted” in 1789,
 at which time the “law of nations” was deemed to concern only “offenses against ambassadors, violation of safe conducts, and piracy.”
  The Court noted that while Justice Scalia would “close the door to further independent judicial recognition of actionable international norms, considerations persuade us that the judicial power should be exercised on the understanding that the door is still ajar subject to vigilant doorkeeping, and thus open to a narrow class of international norms today.”
   However, the Court approved of a case in 1900 which stated, “[a]ctionable violations of international law must be of a norm that is specific, universal, and obligatory,”
 and that “[w]here there is no treaty, and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations; and, as evidence of these, to the works of jurists and commentators, who by years of labor, research and experience, have made themselves peculiarly well acquainted with the subjects of which they treat.  Such works are resorted to by judicial tribunals, not for the speculations of their authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.”
   As further justification for its cautiousness against opening the federal courts to aliens it observed that even the “European Commission argues as amicus curiae that basic principles of international law require that before asserting a claim in a foreign forum, the claimant must have exhausted any remedies available in the domestic legal system, and perhaps in other fora such as international claims tribunals.”
  Moreover, it even shut the door on conventions or treaties that are not “self-executing” from being used as guidance as to what constitutes the “law of nations,” stating “the Senate has expressly declined to give the federal courts the task of interpreting and applying international human rights law, as when its ratification of the International Covenant on Civil and Political Rights declared that the substantive provisions of the document were not self-executing.”
  Putting this all in perspective, the Court did not entirely shut the door on future expansion of what constitutes the “law of nations,” it appears that the Court considered Alvarez-Machain to be torturer despite his acquittal, and it approvingly cited a passage from a recent “law of nations” case, stating “[f]or purposes of civil liability, the torturer has become--like the pirate and slave trader before him--hostis humani generis, an enemy of all mankind.”
  Thus it is not certain that the same result would have been reached if the U.S. federal agents had tortured a truly innocent Alvarez-Machain in Mexico, rather than just kidnapping him to stand trial in the United States.  However, it is very clear that the United States Supreme Court will demand a very high standard from international authorities who try to advise it of what constitutes the “law of nations” before it would permit the United States government, or its individuals and juridical persons, to have to answer in damages to aliens in a United States District Court for global climate change.

The FTCA states, “the district courts … shall have exclusive jurisdiction of civil actions on claims against the United States … for injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any employee of the Government while acting within the scope of his office or employment, under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred.”
  However, “the provisions of [the FTCA] shall not apply to …[a]ny claim arising in a foreign country,”
 which is called the foreign country exception.   But in Alvarez-Machain the Court observed, “[n]otwithstanding the straightforward language of the foreign country exception, the Ninth Circuit allowed the action to proceed under what has come to be known as the ‘headquarters doctrine.’  Some Courts of Appeals, reasoning that ‘[t]he entire scheme of the FTCA focuses on the place where the negligent or wrongful act or omission of the government employee occurred, have concluded that … the foreign country exception does not exempt the United States from suit ‘for acts or omissions occurring here which have their operative effect in another country’.”
  The Ninth Circuit had reasoned that the planning for the kidnapping and arrest had occurred in California, and therefore the foreign country exception should not apply.  But the Supreme Court said, “[n]ot only does domestic proximate causation under the headquarters doctrine fail to eliminate application of the foreign country exception, but there is good reason to think that Congress understood a claim ‘arising in’ a foreign country in such a way as to bar application of the headquarters doctrine.”
   The Court therefore concluded that “application of the headquarters doctrine would in fact result in a substantial number of cases applying the very foreign law the foreign country exception was meant to avoid,”
 and therefore it held “that the FTCA's foreign country exception bars all claims based on any injury suffered in a foreign country, regardless of where the tortious act or omission occurred.”
  The FTCA also provides as an exception to liability against “[a]ny claim based upon an act or omission of an employee of the Government, exercising due care, in the execution of a statute or regulation, whether or not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused.”
  This exception prevents the abuse of a discretionary function by a government employee from forming the basis of a tort claim, and any act or omission of a government employee in the exercise of a statute or regulation, provided ‘due care’ was used.  It is hard to conceive of circumstances whereby such a breach of due care would permit an atoll nation to bring a tort claim against an employee of the United States government regarding sea level rise due to global climate change and the release of greenhouse gases into the atmosphere.  Moreover, even if that hurdle could be passed the foreign country exception would most likely invalidate the tort claim.  The proximate cause analysis discussed in Alvarez-Machain, coupled with the foreign country exception, would likely result in the Court holding that the “damage” to the atoll nation occurred not at the time of, or as a result of, the release of the greenhouse gases into the atmosphere, it would likely hold that the damages to the atoll nation were proximately caused by the sea level rise in the atoll nation, which is barred by the foreign country exception.  However, the Massachusetts v. EPA case, quoted from at the start of this article, addresses this causation link, and so a brief discussion of it, plus two other relevant cases, is presented below.


In the State of Connecticut v. American Electric Power Co., Inc. case,
 dismissed in September of 2005 on summary judgment in United States District Court, Southern District for New York, the plaintiffs were eight states (Connecticut; New York; New Jersey; Rhode Island; Vermont; Iowa; Wisconsin; and California), the City of New York, and three organizations as private plaintiffs (Open Space Institute, Inc.; Open Space Conservancy, Inc.; and the Audubon Society of New Hampshire), while the defendants were six electric power companies (American Electric Power Co. Inc.; American Electric Power Service Corporation; Southern Company; Tennessee Valley Authority; Xcel Energy Inc.; and Cinergy Corporation).  
The Court summarized the case as follows:
Plaintiffs assert that the Defendants collectively emit approximately 650 million tons of carbon dioxide annually, [] that carbon dioxide is the primary greenhouse gas, [] and that greenhouse gases trap atmospheric heat and cause global warming.
[]  As part of their venue allegations, Plaintiffs maintain that global warming will cause irreparable harm to property in New York State and New York City and that it threatens the health, safety, and well-being of New York's citizens, residents, and environment. [] According to the complaints, Defendants "are the five largest emitters of carbon dioxide in the United States" and their emissions "constitute approximately one quarter of the U.S. electric power sector's carbon dioxide emissions."  According to the complaints, U.S. electric power plants are responsible for "ten percent of worldwide carbon dioxide emissions from human activities."
State Plaintiffs assert that global warming has already occurred in the form of a documented increase in average temperatures in the United States of between .74 and 5 degrees Fahrenheit since 1900, [] and a decline in snowfall and the duration of snow cover in recent decades, [] In addition to what State Plaintiffs say are these already-documented climate changes, the United States Environmental Protection Agency (the "EPA") projects an increase in temperature of approximately 4 to 5 degrees by the year 2100. [] Private Plaintiffs assert that the Intergovernmental Panel on Climate Change projects that the global average surface air temperature will increase approximately 2.5 to 10.4 degrees Fahrenheit from the year 1990 to 2100.  Plaintiffs assert that the Intergovernmental Panel on Climate Change projects that the global average surface air temperature will increase approximately 2.5 to 10.4 degrees Fahrenheit from the year 1990 to 2100.
Plaintiffs say the natural processes that remove carbon dioxide from the atmosphere now are unable to keep pace with the level of carbon dioxide emissions. [] As a result, Plaintiffs allege, carbon dioxide levels have increased approximately 34% since the industrial revolution began, causing increased temperatures. [] Plaintiffs further allege that because the planet's natural systems take hundreds of years to absorb carbon dioxide, Defendants' past, present, and future emissions will remain in the atmosphere and contribute to global warming for many decades and, possibly, centuries. [] Although Plaintiffs acknowledge that there is some dispute about the rate and intensity of the process of global climate change, Plaintiffs say official reports from American and international scientific bodies demonstrate the clear scientific consensus that global warming has begun, is altering the natural world, and will accelerate over the coming decades unless action is taken to reduce emissions of carbon dioxide.
Congress has recognized that carbon dioxide emissions cause global warming and that global warming will have severe adverse impacts in the United States, but it has declined to impose any formal limits on such emissions….  In 1992, as a result of the negotiations authorized by the Global Climate Protection Act of 1987, President George H. W. Bush signed, and the Senate ratified, the United Nations Framework Convention on Climate Change ("UNFCCC"), which brought together a coalition of countries to work toward a coordinated approach to address the international issue of global warming.  Following ratification of the UNFCCC, member nations negotiated the Kyoto Protocol, which called for mandatory reductions in the greenhouse gas emissions of developed nations.  Although President William Jefferson Clinton signed the Kyoto Protocol, it was not presented to the Senate, which formally expressed misgivings over the prospect that the potential economic burdens of carbon dioxide reductions would be shouldered exclusively by developed nations, such as the United States.
President George W. Bush opposes the Protocol because it exempts developing nations who are major emitters, fails to address two major pollutants, and would have a negative economic impact on the United States. [] Instead, the policy of the current administration "emphasizes international cooperation and promotes working with other nations to develop an efficient and coordinated response to global climate change," which the EPA describes as a "prudent," "realistic and effective long-term approach to the global climate change issue."
[T]o curtail Defendants' contribution to global warming, Plaintiffs "seek an order (i) holding each of the Defendants jointly and severally liable for contributing to an ongoing public nuisance, global warming, and (ii) enjoining each of the Defendants to abate its contribution to the nuisance by capping its emissions of carbon dioxide and then reducing those emissions by a specified percentage each year for at least a decade." [] According to Plaintiffs, the unspecified reductions they seek "will contribute to a reduction in the risk and threat of injury to the plaintiffs and their citizens and residents from global warming."
By way of a variety of motions, supported by Unions for Jobs, as amicus, Defendants move to dismiss the complaints against them on several grounds. First, Defendants contend that Plaintiffs have failed to state a claim upon which relief can be granted because: (1) there is no recognized federal common law cause of action to abate greenhouse gas emissions that allegedly contribute to global warming; (2) separation of powers principles preclude this Court from adjudicating these actions; and (3) Congress has displaced any federal common law cause of action to address the issue of global warming. Second, Defendants contend that this Court lacks jurisdiction over Plaintiffs' claims because: (1) Plaintiffs do not have standing to sue on account of global warming and (2) Plaintiffs' failure to state a claim under federal law divests the Court of §  1331 jurisdiction. [] In addition to advancing these primary arguments, Defendants Southern, TVA, Xcel, and Cinergy move to dismiss for lack of personal jurisdiction, and TVA moves to dismiss because, as an agency and instrumentality of the United States, it claims that it cannot be sued for a tort when the subject of the lawsuit is the actions it performs as part of its discretionary functions. 

The Court pronounced that “[s]ix situations have been recognized as indicating the existence of a non‑justiciable political question: [1] a textually demonstrable constitutional commitment of the issue to a coordinate political department; or [2] a lack of judicially discoverable and manageable standards for resolving it; or [3] the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial  discretion; or [4] the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of the government; or [5] an unusual need for unquestioning adherence to a political decision already made; or [6] the potentiality of embarrassment from multifarious pronouncements by various departments on one question.”
  However, in dismissing the case the Court relied only on situation three above, and explained that, “[a]s the Supreme Court has recognized, to resolve typical air pollution cases, courts must strike a balance ‘between interests seeking strict schemes to reduce pollution rapidly to eliminate its social costs and interests advancing the economic concern that strict schemes [will] retard industrial development with attendant social costs.’  []  In this case, balancing those interests, together with the other interests involved, is impossible without an ‘initial policy determination’ first having been made by the elected branches to which our system commits such policy decisions, viz., Congress and the President.”
  The Court concluded that “[t]he explicit statements of Congress and the Executive on the issue of global climate change in general and their specific refusal to impose the limits on carbon dioxide emissions Plaintiffs now seek to impose by judicial fiat confirm that making the ‘initial policy determination[s]’ addressing global climate change is an undertaking for the political branches,” and therefore it held that “these actions present non-justiciable political questions that are consigned to the political branches, not the Judiciary.”  Despite the plaintiffs’ desire for a different result, legally and objectively the Court’s decision was sound.  Clearly the Court could not fashion a judicial end-run around executive and legislative policies.  It is up to the executive and legislative branches to establish responsible environmental policies where none exist, and, failing that, for the public to use its voting power to effectuate change. Referring to the six situations stated above, where courts may refuse to grant relief based on their determination of the issues being non-judiciable, those six conditions will present an ongoing challenge to any attempt by atoll nations to seek relief in federal courts based on common law and not based upon a statutory procedural right, such as is the underlying issue in the case below.

In the Friends of the Earth, Inc. et al v. Watson et al case, fielded in August of 2002 in the United States District Court, Northern District of California, the plaintiffs are two organizations as private plaintiffs (Friends of the Earth, Inc.; and Greenpeace, Inc.), and four cities (Boulder, Colorado; Arcata, California; Santa Monica, California; and Oakland, California), whereas the defendants are two United States government federal agencies (Peter Watson as President of the Overseas Private Investment Corporation (OPIC); and Eduardo Aguirre as Vice Chairman of the Export Import Bank of the United States (ExIm)).  The defendants are federal corporations that provide insurance, loans and loan guarantees in support of the export of United States good and services to foreign nations in order to ‘level the international playing field’ vis-à-vis subsidies provided by competing nations.  According to the Complaint, “[e]ach year OPIC and ExIm provide loans, insurance, or other assistance for fossil fuel projects including extraction projects (oil and gas fields) and transportation projects (pipelines), processing and refining facilities, and power plants (collectively ‘OPIC and ExIm programs and projects’) that will result in the annual emission of billions of tons of greenhouse gases (primarily, carbon dioxide) – emissions equivalent to almost two-thirds of U.S. annual domestic carbon dioxide emissions. [] Carbon dioxide emissions cause global warming, also known as climate change.  Emissions from OPIC and ExIm programs and projects contribute significantly to climate change.”
  The National Environmental Protection Act (NEPA) requires, “to the fullest extent possible … all agencies of the Federal Government shall … utilize a systematic, interdisciplinary approach which will insure the integrated use of the natural and social sciences and the environmental design arts in planning and in decisionmaking which may have an impact on man's environment.”  However, the Complaint alleges that “OPIC and ExIM violated and continue to violate NEPA by not preparing an environmental assessment to determine it its program supporting energy projects,” and “whether individual projects,” “may have a significant effect on the human environment in the United States.”
  The defendants moved for summary judgment based on the following grounds: “(1) lack of standing; (2) lack of final agency action; (3) OPIC’s organic statute precludes judicial review; and (4) OPIC is not subject to NEPA.”
  The motion was denied.  Regarding the alleged lack of standing, the Court said, “Plaintiffs only need to demonstrate that ‘it is reasonably probable that a challenged action will threaten their concrete interests.’ [] Plaintiffs have done so here”
  Regarding the alleged lack of final agency action, the Court said, “Plaintiffs’ suit does not broadly challenge the day-to-day operations of ExIm or OPIC, but rather, challenges those agencies’ discrete determinations that the projects they support do not, on a cumulative basis, have a significant environmental impact.”
  Regarding OPIC’s organic statute allegedly precluding judicial review, the Court said, “a statute may preclude judicial review … ‘[h]owever, ‘the statutory preclusion of judicial review must be demonstrated clearly and convincingly,”
 but “Defendants have not provided any authority demonstrating that similar language has been found to preclude judicial review.”
 And regarding OPIC allegedly not being subject to NEPA, the Court said that concerning “the legislative history of OPIC’s statute … the record reveals otherwise.”  The merits of the case were heard on April 14, 2006, and final judgment is awaited.
  However, as regard the standing issue already ruled on, the case establishes a precedent as the “first case to find that individual plaintiffs have standing to sue in a U.S. court based solely on alleged climate change impacts.”
  Also awaiting judgment is the United States Supreme Court case below, which likewise concerns final agency action and statutory interpretations, and so it is likely that judgment in the Friends of the Earth case is being deferred pending its determination, and therefore two rather similar judgments may be expected.

In the Massachusetts v. Environmental Protection Agency case, certiorari was granted by the United States Supreme Court on June 26, 2006, after a Petition had been filed in the United States District Court for the District of Connecticut on June 4, 2003, and later appealed to the Court of Appeals for the District of Columbia.  The Petitioners were the states of Massachusetts, Connecticut, and Maine, plus 10 states as interveners (California; Illinois; Maine; New Jersey; New Mexico; New York; Oregon; Rhode Island; Vermont; and Washington), the District of Columbia, American Samoa, New York City, City of Baltimore, and 13 non-profit organizations (Center for Biological Diversity; Center for Food Safety; Conservation Law Foundation; Environmental Advocates; Environmental Defense; Friends of the Earth; Greenpeace; International Center for Technology Assessment; National Environmental Trust; Natural Resources Defense Council; Sierra Club; Union of Concerned Scientists; and the U.S. Public Research Interest Group).  The respondent was the United States Environmental Protection Agency (EPA), plus 10 states as interveners (Michigan; Texas; Idaho; North Dakota; Utah; South Dakota; Alaska; Kansas; Nebraska; and Ohio), and six private interest groups (Alliance of Automobile Manufacturers; National Automobile Dealers Association; Engine Manufacturers Association; Truck Manufacturers Association; CO2 Litigation Group; and the Utility Air Regulatory Group).  Procedurally, this dispute began with a petition filed in 1999 with the EPA “to set regulatory standards for four air pollutants emitted by motor vehicles,” and stated that “due to the effects on climate change, the emission of these pollutants by motor vehicles ‘may reasonably be anticipated to endanger public health or welfare’ within the meaning of section 202(a)(1) of the Clean Air Act.”
  Section 202(a)(1) of the Clean Air Act, 42 U.S.C. § 7521(a)(1), requires the EPA Administrator to set emission standards for “any air pollutant” from motor vehicles engines “which in his judgment cause[s], or contribute[s] to, air pollution which may be reasonably anticipated to endanger public health or welfare.”  After public notice and comment on the Petition, the EPA decided not to regulate these emissions based on what amounted to political policy decisions, not based on a determination that such emissions fell short of the statutory standard of being “reasonably anticipated to endanger public health or welfare.”  At that time the EPA Administrator took the view that he was authorized under the Act to regulate the four substances covered by the Petition, however later he took the opposite view because he deemed them not to be “air pollutants” within the meaning of the Act.  The District of Columbia Appellate Court upheld the EPA’s decision, stating “[i]n addition to the scientific uncertainty about the causal effects of greenhouse gases on the future climate of the earth, the Administrator relied upon many ‘policy’ considerations that, in his judgment, warranted regulatory forbearance at this time,” that pursuant to discretion under the Clean Air Act “Congress does not require the Administrator to exercise his discretion solely on the basis of his assessment of scientific evidence,” and therefore the EPA could take into account “the sort of policy judgments Congress makes when it decides whether to enact legislation regulating a particular area.”
  The questions presented to the Supreme Court, therefore, are: “1. Whether the EPA Administrator may decline to issue emission standards for motor vehicles based on policy considerations not enumerated at section 202(a)(1) [of the Clean Air Act].  2. Whether the EPA Administrator has authority to regulate carbon dioxide and other pollutants associated with climate change under section 202(a)(1) [of the Clean Air Act].”
  This case will be a landmark in environmental jurisprudence, as well as judicially determining where the division of powers lies between the executive, legislative and judicial branches.  The EPA has thumbed its nose at the plain language of the Clean Air Act in lockstep with the Republican administration policies.  Furthermore, a majority of the Supreme Court justices are conservative Republican appointees.  Seven years have elapsed since the initial Petition was filed with the EPA but as yet no action has been taken to comply with the law; instead, apparently frivolous legal questions have been raised about what exactly the law means, and even if the Petitioners win there will be much more litigation and studies ahead before any emission regulations could be expected, and no doubt the automobile industry will be given several years in order to meet any new emission requirements.  All the while, greenhouse gases will be released by motor vehicle exhausts into the atmosphere at progressively increasing rates without any new federal regulation.  Even assuming that the Petitioners eventually prevail they will have lost for well over a decade due to procedural tactics.  Therefore this case presents a sobering reality for any small atoll nation that is contemplating bringing suit in a United States District Court under federal common law, which is infinitely more susceptible to judicial manipulation that the plain statutory provisions at issue in this case. 

A brief discussion of standing in United States District Courts is relevant to atoll nations.  The Supreme Court states that, “our cases have established that the irreducible constitutional minimum of standing contains three elements.  First, the plaintiff must have suffered an ‘injury in fact’ -- an invasion of a legally protected interest which is (a) concrete and particularized, [] and (b) “actual or imminent, not 'conjectural’ or 'hypothetical’” [] Second, there must be a causal connection between the injury and the conduct complained of -- the injury has to be ‘fairly . . . trace[able] to the challenged action of the defendant, and not . . . the result [of] the independent action of some third party not before the court.’ [] Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision.’”
  
All of these elements must be met “in the absence of a statute expressly conferring standing.”

Applying these essential elements of standing to an anticipated cause of action arising as a result of sea level rise due to global climate change and the lawful release of greenhouse gases into the atmosphere in the United States by individuals or juridical persons is a very daunting challenge.  Element one, concerning an “injury in fact” that is not “conjectural” or “hypothetical,” means that in respect of any claim a plaintiff would have to wait until actual damages were sustained.  Element two, concerning a “causal connection” that is traceable to the defendant and “not the result of the independent action of some third party not before the court” means that in the case of an individual defendant or, more likely, a juridical person (corporation), it would have to be proven that the defendant, not the United States government, had acted intentionally, recklessly or at least negligently, and that the damages were foreseeable; but the obvious defense would be that the private release of greenhouse gases was permitted by the United States government, and the only way to pin responsibility on the U.S. government would be to prove a concrete violation of the “law of nations” in the nature of a treaty violation, or some other erga omnes violation.  Finally, element three, that it be “likely” the “injury will be ‘redressed by a favorable decision’” opens the door to the six (6) different non-justiciable political question defenses that were listed in discussion of the Alvarez-Machian case, supra.


In closing, the Massachusetts v. EPA case and Friends of the Earth v. Watson case which will likely follow its lead will establish judicial precedents for domestic environmental actions concerning global climate change.  However, these cases will likely be lose-lose propositions.  In the event that the petitioners/plaintiffs prevail and are able to establish judicial precedents concerning the adverse effects of global climate change for domestic litigants they will probably precipitate a backlash in the form of executive, legislative and judicial measures that will curtail the liability of the government and major economic enterprises from climate change litigation.   Conversely, if the petitioners/plaintiffs do not prevail then those precedents will be damaging.  These concerns apply even more so to alien litigants coming to America to make their claims.  One need only recall the 2004 Alvarez-Machian case, supra, which closed the “foreign country exception” loophole and reinforced the proximate cause test in the FTCA, and then set back the definition of actionable “law of nations” claims in the ATS to the three (3) that existed in 1789.  Finally, if the doom-and-gloom predictions of the effects of global climate change are true, and the only rational approach for any government, individual or entity is to assume that they are, then the prospect is slim for an atoll nation to be able to come to the United States and return with damages when Americas seashores and their inhabitants are reeling from those effects too.  Accordingly, atoll nations should take a multi-tract approach to sea level rise which encompasses more than waiting until damages are sustained and then hoping to litigate in the United States.

Legal advocacy can take many forms, and hopefully the very last is a resort to litigation.  This article has touched upon some of the most obvious channels to advocate for the legal rights of the atoll nations, although it is by no means exhaustive.  It was beyond the scope of this article to discuss the other fora in developed nations around the world that might permit litigation of sea level rise claims, such as the European Community, Canada, Japan, Australia, and New Zealand.  While such a study should and hopefully will be done in the future, and should be maintained up to date at all times to be prepared for use like a well-oiled gun, the lessons learned with respect to the four cases discussed above in the United States District Court should serve as an example of what to expect in any jurisdiction as the impacts of global climate change in general, and sea level rise in particular, are experienced by developed and developing nations around the world.  While humanitarian concerns will rise with each crisis, the natural reaction of sovereign states will be to limit access to, or otherwise make legal relief unavailable in, their court systems.  Accordingly, rather than taking a confrontational and litigation approach, it is recommended that two other approaches are more productive for atoll nations: first, collaboration and cooperation by and between all of the atoll nations and the other most affected small island developing states in documenting the impacts on their habitats and peoples, generating international awareness of them, and taking these concerns to the international multilateral agencies and non-governmental organizations that can provide assistance; and second, to forge alliances with developed nations that have historic and/or economic interests to protect with regard to the atoll nations, including the United Kingdom, France, Germany, the United States, Japan, Australia, and New Zealand.  With regard to the first approach, there are a growing number of non-governmental agencies that are concerned about the effects of global climate change, the Atoll Institute being one of them.  These organizations should be courted by the atoll nations in order to get their story told to the world at large, and to assist the atoll nations in identifying problems and implementing programs.  But the United Nations should be the starting point.  For example, on September 16, 2005, the Honorable Anote Tong, President of Kiribati, addressed the United Nations General Assembly and, while expressing his nation’s deepest sympathies for the Katrina Hurricane victims, stated:  “This recent disaster is a stark reminder of the extreme vulnerability of all mankind, regardless of nationality, to the forces of nature.   A vulnerability which is so many times more magnified for low lying small island states like Kiribati.  I would like to place on the record today our invitation to this [A]ugust gathering to undertake a risk assessment of the likelihood of similar disasters occurring in small island states and to make a conscious decision on the most appropriate response.  We commend and are grateful for the efforts of those organizations and countries which are assisting us in our efforts to adapt to the short term effects of this phenomenon.   But given their small land masses, there is a limit to the extent which populations of low-lying coral atolls can adapt.”
  While his conclusion that “there is a limit to the extent to which populations of low-lying coral atolls can adapt” is correct, there is a great deal that the government of Kiribati could and should do, but apparently is not doing.  The author recalls that in 1979 at the time of Kiribati’s independence there was great public anticipation of and support in Kiribati for becoming a United Nations member.  So in 1980 he visited the United Nations while an undergraduate student at The American University in Washington, D.C., in order to investigate firsthand the U.N. facilities and programmatic opportunities that awaited Kiribati.  However, the attitudes in Kiribati apparently have changed.  Actions speak louder than words.  During the 60th Session of the U.N. General Assembly at which President Tong addressed the General Assembly his nation, according to U.N. documents, was absent at 113 of the 114 votes on U.N. General Assembly resolutions; the sole vote was cast in order to urge the United States to drop its economic embargo of Cuba.
  During the 61st Session of U.N. General Assembly the Kiribati Minister of Health, the Honorable Nataenara Kirata, addressed the Assembly on behalf of the Pacific Islands countries to express frustration at the lack of programmatic support for the growing levels of tuberculosis, HIV/AIDS and other diseases in the region, and stated: “My Government has benefited from a number of regional HIV programmes, such as the Global Fund to Fight AIDS, Tuberculosis and Malaria, the Pacific regional HIV project funded by the Australian Government's AusAID programme and, most recently, the Asian Development Bank's regional project on HIV.   My Government also acknowledges the role of the Secretariat of the Pacific Community in coordinating and facilitating many of those initiatives, as well as the immense contribution of United Nations bodies working on HIV and related projects at the regional and, more important, the national levels. …  But my country also shares the growing sense of disquiet that many of the promises and commitments will not be realized in time, including those enshrined in the Millennium Development Goals.  There are just not enough resources, both in manpower and in financing, at the national level to deal with the myriad interrelated issues that influence the spread of HIV.”
   Yet again, Kiribati’s voting record was only marginally improved, according to U.N. records, having been absent at 90 of the 96 votes on U.N. General Assembly resolutions, and casting only three “for” votes: one that urges the United States to drop its economic embargo of Cuba; one vote together with the United States regarding human rights abuses in Iran; and one vote in support of indigenous peoples’ rights. 
  Missed were innumerable opportunities to engage delegates from other nations on matters that are of critical importance to Kiribati and its citizens.  Moreover, these missed opportunities to cast a vote in the General Assembly, which carries the same weight as a vote cast by the greatest nations, bespeaks of a lack of concern about issues of vital concern to other nations and peoples.  Accordingly, the pleas of Kiribati for assistance, given its voting record, may fall on deaf ears.  Kiribati is one of about 10 deadbeat voters at United Nations, and there is just no excuse for it.

Fortunately, it is not too late, although time is running out, and an about-face is long overdue.
Regarding the second approach, to forge alliances with developed nations that have historic and/or economic interests to protect with regard to the atoll nations, it is inextricably linked to the first approach, and again participation in the United Nations constitutes a good starting point.  Kiribati has, for example, suffered greatly at the hands of its historical masters in some respects: first as a protectorate and colony of the United Kingdom, during World War II upon invasion by Japan, during the Cold War as a site for atmospheric nuclear testing by the United States and the United Kingdom over Kiritimati (Christmas) atoll, and finally until its independence in 1979 by a quasi-government entity called the British Phosphate Commission, established by the United Kingdom, Australia, and New Zealand, which mined guano until those deposits were exhausted.  However the United Kingdom, United States, Japan, Australia, and New Zealand are and will no doubt remain amongst its greatest aid providers, so Kiribati should do everything in its power to foster and develop closer relations with them.  Similar stories apply to all the other atoll nations.  While the long term survival of atoll nations possessing “terra firma” may be beyond prediction because sea levels could theoretically rise over three hundred feet under a worst case scenario, as the Honorable President Tong stated, “there is a limit to the extent to which populations of low-lying coral atolls can adapt,” but the cost of land reclamation on atolls is not so great as to be beyond the financial support of donor nations such as United Kingdom, United States, Japan, Australia, and New Zealand, provided that motivation exists for them to provide that support.  Clearly, in the author’s view, this should be “job one” for the atoll nations as it is the simplest, surest, and quickest path to survival.  The challenge, therefore, is on the governments of the atoll nations to win their cases in the corridors and conference rooms of the capitols of these nations.  Part of the quid pro quo, however, should be their creation of very hospitable tourist industries, along with fostering closer economic and political links on a tied basis with these aid donors.  In conclusion, the best legal strategy for the atoll nations may be one that advocates engagement with their historical masters in the spirit of economic and political cooperation, with a holstered and well-oiled gun at the ready in form of recourse to available fora for the filing of their claims.
XVIII.
 A Mandate for the Atoll Institute.


The mandate of the Atoll Institute is a product of the aforementioned legal strategy for the survival of atoll nations and the worldview of the author, who has recognized sea level rise as an eminent threat for 26-years, since the time that he first became acquainted with Kiribati.  Accordingly, a discussion follows of the mandate of the Atoll Institute and it current plans.

The charitable objects of the Atoll Institute, which was incorporated on June 1, 2006 as a California public benefit corporation, are “to engage in educational, scientific, literary and charitable activities concerning the conservation of atolls and the betterment of their inhabitants, including but not limited to investigating and moderating the past, present and future impacts from sea level rise due to global climate change.”


Management of the Atoll Institute is the responsibility of the Board of Directors, which will receive guidance from the Board of Governors, and support from Patrons and Sponsors.
  A top priority is the recruitment of eminent persons in all fields related to its endeavors in order to serve as Directors and Governors, and to simultaneously encourage concerned individuals and organizations in the capacities of Patrons and Sponsors to join in giving effect to its mandate.

Establishment of the Atoll Institute headquarters in Kiribati is essential to its objectives.  Midway between Hawaii and Tahiti, at the equator, is Tabuaeran (Fanning) atoll and a former undersea telegraphic cable relay station built by the British Cable and Wireless Company as part of a trans-Pacific telegraphic cable system that linked Canada with Australia and New Zealand.  After its abandonment by Cable and Wireless it was leased by the Pacific Equatorial Research Laboratory, a non-profit scientific organization run by the late Dr. Martin Vitousek, a professor of geophysics at the University of Hawaii, who established a primary school on the property.
  Currently, the Cable Station is leased and operated by the Meleagi Tabwai Secondary School.  The Atoll Institute proposes to arrange for construction nearby of a new school complex for the Meleagi Tabwai Secondary School.  The Cable Station would then be renovated in keeping with its original London plans and design standards to serve as the Atoll Institute’s headquarters, and as one of the few national historic monuments in Kiribati that are of international significance.  Also, the Atoll Institute will collaborate with the affiliated Empyrean International organization of Canada in the latter’s proposed development nearby of the Empyrean Village Inn, a 200-unit Atoll-tourism™ facility and conference centre.  In this manner, the Empyrean Village Inn and Atoll Institute plan to provide what will arguably be the ultimate atoll environment, combining an indigenous lifestyle with all of the benefits of modern technology, sanitation, and amenities.  The objective, therefore, is for the Atoll Institute and Empyrean Village Inn to serve as Kiribati’s showcase to the world, a destination for world leaders, intellectuals, scientists, and vacationers.  Located relatively near to Hawaii, it is thus planned to serve as a veritable gateway to the Pacific.  Moreover, it will introduce the public to all that is good and worthwhile about atoll lifestyle, and educate its guests as to the imperative need to preserve the atolls, their inhabitants, and lifestyles.

The publication of an interdisciplinary “law & science” periodical on atolls and sea level rise is a core objective of the Atoll Institute.  It will document sea level rise on atolls, as well as the impacts upon the social, cultural, economic, political landscapes of the world’s atoll nations.  Moreover, it will be a compliment to the venerable Atoll Research Bulletin, which is presently published by the Smithsonian Institution in Washington, D.C.
  Atolls as we have known them and as we know them today will cease to exist in a very short time.  Therefore the periodical will document thos process and also provide essential guidance to the atoll nations and islanders as regards the means by which they may be able to help “moderate” or, as some say, “adapt” to sea level rise, while at the same time serving as a reference for lawyers, scientists, and politicians.

Production of a documentary series about atolls and sea level rise is already in planning.  Negotiations have already commenced for the acquisition of a suitable vessel to serve as a film and research platform for a sailing expedition from California to all of the equatorial Pacific atolls of Kiribati and the surrounding waters, as a starting point in what will ultimately continue on around the world to film, research and document as many of the world’s atolls as possible.
  The sailing expedition to Kiribati is expected to commence in 2007, and the first documentary in the series will probably air in 2008.  Maximum publicity of atolls is the overall objective, and it will begin by introducing the public to the unique geological and ecological features of them.  Next the series will introduce the public to atoll islanders, principally in the Pacific, and how they came to discover, settle, and thrive on these relatively barren and fragile environments.

Plans to launch a trans-Pacific outrigger sailing expedition from the capital of Kiribati to North America (at the 1986 World Exposition in Vancouver, Canada)
 were commenced by the author in 1985, and successful accomplishment of it would prove that the Pacific Islanders could have reached North America as a function of their eastward migrations three thousand years ago.  It would commence with construction of a traditional Micronesian oceangoing single-outrigger canoe in Tarawa, the capitol of Kiribati, and be launched from the beach fronting the Parliament.  The documentary of the voyage would feature the traditional seafaring and navigational skills of the Kiribatese navigator and sailors, and demonstrate how they navigated without instruments.  In it is thus hoped that the uniqueness of the Micronesian and related Polynesian cultures that have dwelled and flourished on atolls for up to three thousand years is broadcast to the world.  Furthermore, it is hoped the expedition will set the stage for gaining atoll reclamation support.

Developing technologies to help atoll nations to “moderate” or “adapt to” sea level rise is a fundamental aspect of the mandate of the Atoll Institute, and involves a multifaceted approach. 
The current dilemma in doing so is the infancy of the climate change science and the fact that we cannot yet predict with any reasonable degree of accuracy how quickly the sea level is currently rising due to anthropogenic and natural causes at any given location, and likewise we are unable yet to predict how quickly the sea level will rise and for how long it will rise before stabilizing.  This is a dilemma for the atoll nations in developing plans to moderate or adapt to sea level rise.  It is reported that if the polar ice caps and all glaciers melt the sea level could rise by over 100 meters (300 feet) which would make many, if not all, of the short term options apparently futile.  However, the Atoll Institute will initially investigate the following four general approaches.

Matryx™ structures are being developed by The Matryx Corporation of Canada, and are a revolutionary approach to the erection of modular, prefabricated and reconfigurable buildings.  The Matryx™ building system is a rigid post-and-beam frame in a three-dimensional grid that is assembled solely with manual labor, can incorporate infill panels, and can be easily reconfigured.  The connectors of the structural elements are metal, but the elements themselves can be made of wood and other structural materials.  The Matryx™ system was invented by the author over 10 years ago specifically for atoll and remote applications, and it has several unique characteristics.  The system can be used to erect small open structures or shelters, or even multistory buildings.  The genesis of the Matryx™ system was the Bailey Bridge System, which utilizes standardized metal panels that are pinned and bolted together, and reinforced as necessary to meet virtually unlimited bridging applications worldwide, as well as being used in various ancillary structures.  Accordingly, the Matryx™ system and the Bailey Bridge System share similar strengths, namely economies of scale achieved through the fabrication of a small number of standard components.  Therefore, the Matryx™ system is ideally suited to the erection of indigenous style buildings by atoll islanders using hand tools, and are easily and safely moved and reconfigured as necessary.   Furthermore, the Matryx™ system requires the use of minimal foundations that are also portable.

Accordingly, the Matryx™ system will be used for fabrication of the Empyrean Village Inn and all of the structures that the Atoll Institute will require, and will easily facilitate repositioning or relocating whole buildings if and when necessary in accordance with land reclamation activities. Patent applications have been submitted, and it is fair to say that there is no other system like it.  If successful, the Matryx™ system should find widespread use and utility on atolls worldwide.

Conventional land reclamation and shore protection techniques are likely to be the first line of defense for low to medium levels of sea level rise.  Thanks to the sandy lagoons that are prevalent on most atolls it is possible to use conventional dredge and fill techniques, moving sand and coral rubble from the lagoons and depositing it onto the islets to raise their elevations.  The limiting factors are principally the ratio of lagoon to islet land area, the depth of the lagoon sand overlaying the volcanic base, the elevations to be achieved, and environmental concerns.  However, not all atolls have lagoons, therefore this technique cannot be applied universally, and there are some small atolls that will not be viable candidates for reclamation.  Accordingly, the Atoll Institute proposes the implementation of a study in Kiribati to identify all of the atolls on which conventional land reclamation techniques may be viable, and it would serve as the basis upon which further planning studies can and should be conducted.  Likewise, the methodology and findings of this study could serve as a template for similar studies by the other atoll nations.

The construction of raised platforms is an alternate method to land reclamation that could be used where there is an insufficient amount of sand or aggregate to reclaim land, sea levels rise rapidly, shore protection is problematic, or the environmental factors preclude land reclamation.  Therefore consideration of raised platforms would also be incorporated in the proposed study.

Finally, the concept of floating atolls sounds revolutionary but has been around for many years, and is based on the principle of anchoring a floating structure over a reef or a seamount.
  Naturally, floating atoll research would be a warranted part of complete contingency planning.


Sustainable development is a principle to which the Kiribati government is committed.   Moreover, the rights of its indigenous people are a foremost concern for the Kiribati government.  Regrettably, there are limited opportunities for economic development in Kiribati due in part to its remoteness, lack of communications and transportation infrastructures, its fragile and limited land and marine resources, the lack of skilled labor, and the general lack of investment capital.

However, new attitudes and new approaches can and must be found and adopted in the quest to preserve the atolls, the Kiribatese, and the sovereignty of their nation or else they will all be lost.  
In 2006, the Asian Development Bank issued this finding: 
  “In the medium term the economy is vulnerable to climate change (rising sea levels) and fluctuations in commodity prices (copra is a major source of export income, and the country imports most other commodities, including petroleum products).   The atolls face a loss of causeway infrastructure and erosion of the coastline at high tide. Growth potential is limited to marine resources, agriculture, and tourism.”

Therefore, the Atoll Institute is committed to investigating sustainable development concepts that have merit, are inline with Kiribatese sensitivities, and fall into the following four categories.


The Atoll-tourism™ concept is much more comprehensive than it might seem to be.  But essentially it strives to accomplish two objectives.  First, to introduce foreign guests to the unique lifestyles and pleasures that only exist on atolls in their present and natural forms, with the intention of influencing world opinion through them as to the importance of preserving atolls.  Second, to develop long-term relationships with guests who are willing and able to contribute in some meaningful manners to the economic development and wellbeing of the atoll communities.  The Atoll Institute and Empyrean International share certain concepts regarding methodologies that may be employed in achieving these objectives.  At this time it is sufficient to say that the  
 Atoll-tourism™ concept has potential applications on virtually all of the inhabited and some of the uninhabited atolls of Kiribati, and it should also be applicable on other atolls worldwide.

Fisheries and mariculture development constitute major cornerstones of the economic development priorities of the Kiribati government.  Until recently, Kiribati enjoyed distant water fishing nation license revenues equal to as much as one third of its national budget, however this revenue has recently fallen significantly, and it is part of a cyclical yet rather worrisome trend.  A major objective now is to develop a domestic fishing fleet that would maximize the economic benefits from its fishery resources, as well as generating fishing and fish processing employment.  Also, in recent years small seaweed mariculture operations have been established by artisans, however there apparently exist some considerable opportunities for their commercial expansion.  Accordingly, the Atoll Institute would endeavor to be a facilitator in developing these industries.

Agricultural development is also a major Kiribati government priority; but opportunities are limited because of scarce land resources, aging copra plantations that are still operating yet coconut tree replanting has not occurred, limited fresh water, and very infertile and sandy soil.  Furthermore, any agricultural program would have to be capable of adaptation to future land reclamation projects, or else be deferred until after such land reclamation has already occurred.  However with a growing population, stagnant economic growth, and a growing dependence on food imports, domestic agricultural development is a necessity and therefore the Atoll Institute has formulated some development concepts which are compatible with land reclamation projects. Accordingly, the Atoll Institute intends to articulate them as part of the land reclamation study.

Deep seabed mining of the manganese nodule resources lying within the EEZ of Kiribati has represented a dream and aspiration of the Kiribati government and people for over 30 years.  A limited amount of scientific research was conducted by foreign research vessels under the auspices of SOPAC, with funding principally from the UK and Japan in the 1980s and 1990s.
  However the findings were generally not encouraging relative to the high grade and abundance of manganese nodule deposits located to the south of Kiribati in the Cook Islands, and also in the Clarion-Clipperton Zone located a few hundred miles northeast of Tabuaeran (Fanning) atoll.  These deposits respectively lie in the territorial waters of the Cook Islands, and high-seas Area which is claimed by the Authority under the UNCLOS to which Kiribati is presently a party.  However, no “prospecting” has been conducted in Kiribati aside from the scattered scientific samples that were collected about 15-20 years ago under the direction and control of SOPAC.  But fortunately, an advanced scientific computer program is currently under development that may accurately predict the location of prospectively rich deep seabed deposits of manganese nodules based on depth, current and sedimentation patterns over the past several million years.  Accordingly, as a part of the documentary film expedition discussed supra, and as a matter of policy, the Atoll Institute will seek permission from Kiribati to conduct deep seabed prospecting.  Furthermore, the Atoll Institute is dedicated to the following premises: first, that deep seabed mining of manganese nodule mining will become a reality in the next 10 to 20 years due to the depletion of land based copper and cobalt resources, and increasing metal prices; and second, that Kiritimati (Christmas) atoll is the ideal location for a manganese nodule processing plant, and profits from such a deep seabed mining industry should be used for atoll land reclamation.
  The Atoll Institute is committed to taking every appropriate measure to facilitate these premises.
a1 The author graduated in December 2005 with a Juris Doctorate Degree and a Certificate in Global Legal Studies from the Thomas Jefferson School of Law in San Diego, California, and earned the Thomas Jefferson, Witkin, and CALI academic awards for excellence in Admiralty Law (2004), Law of the Sea (2005), and Securities Regulation (2005).  He founded the law school’s Admiralty and Ocean Law Society in 2004, and in 2006 he incorporated the Atoll Institute as a California public benefit corporation.  In 1980, he incorporated Empyrean International Limited and the Empyrean International Eleemosynary (foundation) in Ottawa, Canada under Canadian federal legislation, and then in 2000 he incorporated The Matryx Corporation in Vancouver, Canada under Canadian federal legislation.  In 1982, he graduated with a Bachelor of Science in Business Administration Degree, major in Finance, from The American University at Washington, D.C.  He has visited several of the atolls of Kiribati and the Central Pacific, as follows: Kiritimati (Christmas) in 1981 and 1983; Tabuaeran (Fanning) in 1983 and 2006; Teraina (Washington) in 1983, Palmyra in 1983, Tarawa in 1983 and 1985; and Majuro in 1985.  Also, he has over-flown the Rawaki (Phoenix) Islands and Howland and Baker atolls in 1983.   The author is a Canadian born citizen, and is proudly a naturalized citizen of the United States of America.  In 1983, the government of the Republic of Kiribati initiated inquiries with the government of Canada with a view to appointing him as its Honorary Consul General to Canada, and he is now prepared to serve the Kiribati government as legal counsel, and in consular and diplomatic capacities.
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